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Dear Catherine

Class Actions and Litigation Funding
I am writing to you about the Law Commission’s review of class actions and litigation funding. The
Financial Markets Authority (FMA) is an independent Crown entity. The FMA’s purpose under the
Financial Markets Authority Act 2011 (FMA Act) is to “promote and facilitate the development of
fair, efficient and transparent financial markets”. Our role is to strengthen public confidence in New
Zealand’s financial markets, promote innovation, and support the growth of New Zealand’s capital
base by providing effective regulation.
We have the following comments on the recommendations set out in the issues paper.
Class Actions
We support the Law Commission’s view that a statutory class actions regime is desirable in Aotearoa.
Litigation Funding
In chapter 23 of the issues paper, the Law Commission identifies four key concerns associated with
litigation funding: funder control of litigation, excessive funder profits, conflicts of interest, and
capital adequacy of funders. The Law Commission sets out five options for the form that regulation
and oversight of litigation funders could take, two of which identify the FMA as a potential
regulator:
(b) Managed investment scheme requirements overseen by the Financial Markets Authority
(FMA).
(c) Tailored licensing requirements overseen by the FMA or another regulator.
We do not consider that licensing by the FMA is an effective mechanism to address the regulatory
risks sought to be addressed by regulating litigation funders. The role of the FMA under the FMA
Act is to promote and facilitate the development of fair, efficient and transparent financial
markets. The FMA is funded predominantly by levies imposed on financial markets participants.
As per the Council of Financial Regulators Regulatory Charter, the financial markets regulatory
regime in Aotearoa is based on a twin peaks model of financial regulation - the FMA is responsible
for market conduct regulation and the Reserve Bank is the prudential regulator.
It is outside the FMA’s remit to address concerns that a litigation funder takes excessive profits, or
undermines the integrity of the court system by controlling the litigation for their own ends. Nor

would regulation by the FMA be appropriate to address the conflicts of interest that arise between
plaintiffs, lawyers and litigation funders. These issues do not relate to the financial markets.
In relation to the concern that litigation funders are adequately capitalised, licensing by the FMA
would not automatically mean that litigation funders have adequate financial resources to meet
adverse costs orders, continue to fund proceedings, or distribute funds to shareholders.
We consider that litigation funding should be regulated as a legal service, as it is more closely
aligned with the provision of legal services and the administration of justice, as opposed to financial
markets services. Litigation funders typically employ people with legal qualifications and experience
as they require legal expertise to consider which lawyers to engage, which clients to support, and
what litigation tactics to take.
The issues paper does not identify who other potential regulators might be. We consider that the
Ministry of Justice or Department of Internal Affairs are more suitable agencies to regulate
litigation funders given the other services they already have oversight of.
Managed investment schemes
The statutory definition of a managed investment scheme (MIS) under section 9 of the Financial
Markets Conduct Act 2013 (FMC Act) provides:
managed investment scheme means a scheme to which each of the following applies:
(a)

the purpose or effect of the scheme is to enable persons taking part in the
scheme to contribute money, or to have money contributed on their behalf,
to the scheme as consideration to acquire interests in the scheme; and

(b)

those interests are rights to participate in, or receive, financial benefits
produced principally by the efforts of another person under the scheme
(whether those rights are actual, prospective, or contingent, and whether
they are enforceable or not); and

(c)

the holders of those interests do not have day-to-day control over the
operation of the scheme (whether or not they have the right to be consulted
or to give directions).

It is not clear whether litigation funding arrangements come within this MIS definition. In order to
be a MIS, plaintiffs must have rights to participate in, or receive, financial benefits. Financial
benefits are defined in section 6 of the FMC Act to mean “capital, earnings, or other financial
returns”. When considering the litigation funding arrangement between a litigation funder and a
plaintiff, we do not consider the features that relate to reducing financial risk, or compensation for
loss received from the court, fit the definition of financial benefits.
There is the possibility that a litigation funder raises funds from investors to operate. The
arrangement between the litigation funder and investors is more likely to fit the definition of a
managed investment scheme and, if so, the FMC Act regulatory MIS regime would apply. If a
litigation funder was funded by contributions from retail investors this may well raise issues that
intersect with the FMA’s regulatory mandate, and there are good arguments for regulation of
these. However, this is not the purpose for which the Law Commission seeks to regulate, and we
maintain that the FMA is not the appropriate regulator.

