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RECITALS

A The New Zealand Securities Commission (“NZSC”) was established under

section 9 of the Securities Act 1978, Its functions are to review and comment on
practices relating to securities and activities on securities markets, to advise on the
conduct rules of exchanges, to recommend law reform, to perform specific
functions and duties under the law, to promote public understanding of the law
and practice relating to securities, and to cooperate with overseas regulators. The
ability to act on behalf of an overseas regulator is governed by the provisions of

sections 10(ca) and 69F to 691 of the Securities Act of 1978.

The Dubai Financial Services Authority (“DFSA”) was established under Dubai
Law No. 9 of 2004 and is the independent financial services and market regulator
of the Dubai International Financial Centre (DIFC). The DFSA administers the
DIFC Regulatory Law No. 1 of 2004, which provides, among other things, for the
authorization, registration, recognition and supervision of financial service
providers, financial services and products related to banking, securities, Islamic
finance, collective investment schemes, asset management, trust services and

insurance and re-insurance.

The NZSC and DFSA wish to enter into this Memorandum of Understanding
(MOQU) to provide a formal basis for co-operation, including the exchange of
information and investigative assistance, The NZSC and the DFSA believe such
cooperation will enable them to more. effectively perform their functions in
particular, in relation to authorization, registration, recognition, supervision and

compliance and enforcement of their securities laws and regulations.

As co- signatories of the IOSCO Memorandum of Understanding the NZSC and
the DFSA also acknowledge the importance of complying with the I0SCO
Principles and the Financial Action Task Force (FATF) Recommendations on

Anti-Money Laundering and Counter Terrorism Financing.

OPERATIVE PART

Interpretation

L.

In this MOU, unless the context requires otherwise:




(8) “Authority” means the NZSC or the DFSA or together the “Authorities™;

(b) "Applicable Laws " means any law, regulation or requirement applicable
in New Zealand or in the DIFC relating to brokers, securities and other
financial firms, services and products within the competence of the
Authorities;

(c) “Requested Authority” means an Authority to whom a request is made

under this MOU;

(d) “Requesting Authority” means an Authority making a request under this

MOU;

(e) “permitted onward recipient” means an agency or authority responsible for
prosecuting, regulating or enforcing applicable laws, regulations and

requirements falling within the areas of responsibility of the Authorities;

® “Person” means a natural person, body corporate, partnership, or

unincorporated association, government or government agency.

Purpose and Principles

2. The purpose of this MOU is to establish a formal basis for cooperation,

including the exchange of information and investigative assistance.

3. This MOU does not modify or supersede any laws or regulatory requirements in
force in New Zealand or in the DIFC. This MOU is a statement of intent and
accordingly does not create any enforceable legal obligations. This MOU does
not affect any arrangements under other MOUs and it is not intended to

supersede or conflict with the I0SCO Multilateral Memorandum of

Understanding.

4. This MOU does not authorize or prohibit an Authority from taking measures
other than those identified in this MOU to obtain information necessary to

ensure enforcement of, or compliance with, the Applicable Laws in its
jurisdiction.

5. This MOU does not confer upon any Person not an Authority, the right or

ability, directly or indirectly to obtain, suppress or exclude any information or to

challenge the execution of a request for assistance under this MOU.
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6.  The Authorities acknowledge that they may only provide information under this
MOU if permitted or not prevented under Applicable Laws. Assistance will not
necessarily be denied because the type of conduct under investigation would not

be a violation of the Applicable Laws of the Requested Authority.

7.  The Authorities will use their best endeavours to ensure that no domestic
confidentiality laws or regulations will prevent the collection or provision of

relevant information to the Requesting Authority.

8.  The Authorities will use reasonable efforts to keep each other informed of any
changes to their existing legal authority that may affect the implementation of

this MOU.

Provision of Unsolicited Information

9.  The Authorities may provide information on a voluntary basis even though no

request has been made.

Requests for Assistance

10. In response to requests for assistance, each Authority will use reasonable efforts
to provide assistance to the other, subject to its laws and overall policy.

Assistance may include, without limitation:

(a) providing information in the possession of the Requested Authority;

(b) confirming or verifying information prbvided to it for that purpose by the
Requesting Authority;

(¢) exchanging information on or discussing issues of mutual interest;
(d) obtaining specified information and documents from persons including:

i. contemporaneous records sufficient to reconstruct all securities and
derivatives transactions, including records of all funds and assets
transferred into and out of bank and brokerage accounts relating to

these transactions;

ii. records that identify; the beneficial owner and controller, and for each

transaction, the account holder; the amount purchased or sold; the time




of the transaction; the price of the transaction; and the individual and

the bank or broker and brokerage house that handled the transaction;

and

iii. information identifying persons who beneficially own or control non-
natural Persons organized in the jurisdiction of the Requested

Authority.

(¢) questioning or taking testimony of persons designated by the Requesting
Authority;

(f) conducting inspections or examinations of regulated Persons or arranging

for the same; and

(g) permitting the representatives of the Requesting Authority to participate in
the conduct of enquiries made by or on behalf of the Requested Authority
under paragraphs (€) and (f) above, provided there is no impediment to this

under the law of the Requested Authority.

Procedure for Requests

11.

12

Requests for the provision of information or other assistance will be made in
writing, or made orally and confirmed in writing within ten business days. In
urgent circumstances, the response to requests for assistance may be effected by

telephone, facsimile or e-mail, provided such communication is confirmed in
writing.
To facilitate assistance, the Requesting Authority should specify in any written

request:

(a) a general description of the information or other assistance requested

(identity of persons, specific questions to be asked etc.) ;

(b) if information is provided by the Requesting Authority for confirmation or

verification, the information and the kind of confirmation or verification

sought;

(c) the purpose for which the information or other assistance is sought;
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(d)

(e)

®

(®
(h)

whether any other Authority, governmental or non-governmental, is co-
operating with the Requesting Authority or seeking information from the

confidential files of the Requesting Authority;

to whom, if anyone, onward disclosure of information provided to the
Requesting Authority is likely to be necessary and, in relation to onward
disclosure to a person who is not a permitted onward recipient, the purpose

such disclosure would serve;

if the request for assistance is for the purpose of actual or possible

enforcement action, the matters set out in paragraph 1 of Appendix 1;
the urgency of the request and the desired period of time for the reply; and

any other matters specified by the Requested Authority and by the
Applicable Laws in relation to the Requested Authority.

Assessing Requests

13.

14.

Each request will be assessed on a case-by-case basis by the Requested

Authority to determine whether assistance can be provided under the terms of

this MOU. In any case where the request cannot be fulfilled in part or whole, the

Requested Authority will consider whether there may be other assistance that

can be given by itself or by any other authority in its jurisdiction.

A request for assistance may be denied by the Requested Authority:

(a)
(b)

(©)

where the request does not conform with this MOU;

where the request would require the Requested Authority to act in a

manner that would violate domestic law;

where a criminal proceeding has already been initiated in the jurisdiction
of the Requested Authority based upon the same facts and against the same
Persons, or the same Persons have already been the subject of final
punitive sanctions on the same charges by the competent authorities of the
jurisdiction of the Requested Authority, unless the Requesting Authority
can demonstrate that the relief or sanctions sought in any proceedings

initiated by the Requesting Authority would not be of the same nature or




duplicative of any relief or sanctions obtained in the jurisdiction of the

Requested Authority;

(d) where the provision of assistance would be so burdensome as to disrupt the

proper performance of the Requested Authority’s functions;

(e) where it would be otherwise contrary to the public interest or the essential
national interest of the Requested Authority’s jurisdiction to give the

assistance sought; and

(f) where complying with the request may otherwise be prejudicial to the

performance by the Requested Authority of its functions.

15.  The Authorities recognise that assistance may be denied in whole or in part for
any of the reasons mentioned in paragraph 14 in the discretion of the Requested

Authority.

16. Where a request for assistance is denied, or where assistance is not available
under domestic law, the Requested Authority will provide the reasons for not

granting the assistance and consult pursuant to paragraph 25.

Further Provisions

17.  The further provisions set out in:

(a) Appendix 1 will apply in relation to actual or possible enfbrcement

matters; and
(b) any other Appendices covering specific areas or specific issues.

Permissible Uses of Information and Confidentiality

18. A Requesting Authority or person in receipt of such information from a
Requested Authority that receives non-public information under this MOU will
only use or disclose that information in accordance with the purpose stated in
the request, including compliance with the Applicable Laws related to the
request. Consent in writing of the Requested Authority must be obtained for any

other use or disclosure by the Requesting Authority or third party.




19.

20.

21.

22,

23.

The Authorities agree that a permitted purpose within the general framework of
the use stated in the request for assistance, includes conducting a civil or
administrative enforcement proceeding, assisting in a self-regulatory
organization's surveillance or enforcement activities (insofar as it is involved in
the supervision of trading or conduct that is the subject of the request), assisting
in a criminal prosecution, or conducting any investigation for any general charge
applicable to the violation of the provision specified in the request where such
general charge pertains to a violation of the Applicable Laws administered by
the Requesting Authority. This use may include enforcement proceedings which

are public.

An Authority that receives non-public information under this MOU agrees that,
prior to providing information to a self-regulatory organization, the Requesting
Authority will ensure that the self-regulatory organization is able and will
comply on an ongoing basis with the confidentiality provisions agreed to

between the Requesting Authority and Requested Authority.

Each Authority will keep confidential requests made under this MOU, the
contents of such requests, and any matters arising under this MOU, including
consultations between or among the Authorities, and unsolicited assistance.
After consultation with the Requesting Authority, the Requested Authority may
disclose the fact that the Requesting Authority has made the request if such

disclosure is required to carry out the request.

Notwithstanding the confidentiality provisions of this MOU, an Authority shall
not be prevented from informing the law enforcement bodies in its jﬁrisdiction

when disclosure is required pursuant to a legally enforceable demand.

If there is a legally enforceable demand for information supplied under this
MOU the Authority receiving the demand will notify the Authority that supplied
the information of the demand, and will assert the appropriate legal exemptions
or privileges with respect to that information as may be available. The Authority
receiving the demand will consult with the Authority that supplied the
information of the demand, before complying with any such demand unless this

is not practicable for reasons of urgency.




24. The Authorities’ obligation to retain the confidential treatment of assistance and
information shall continue when either Authority gives notice of its intent to
cease co-operation under this MOU. The Authorities understand that the
Applicable Laws of their respective jurisdictions place limitations on use and

disclosure of non-public information obtained pursuant to this MOU.

Consultation

25.  The Authorities will consult regularly with each other to enhance regulatory co-
operation, to improve the operation of the MOU and to strive to resolve any

matters that may arise.

26. Each Authority will advise the other if there is a significant change in market or
business conditions or in legislation where such change is relevant to the

operation of this MOU.

27. Where the specific conduct set out in the request for assistance may constitute a
breach of Applicable Laws in the jurisdictions of the Requesting and the
Requested Authorities, the Authorities will consult to determine the most

appropriate way to provide assistance.

Contacts

28. The Authorities will provide a list of contact points to which information or

requests for information or assistance under this MOU should be directed.

Costs
29. If the cost of fulfilling a request is likely to be substantial, the Requested

Authority may, as a condition of agreeing to give assistance under this MOU,

require the Requesting Authority to make a contribution to costs.

Effective Date and Termination

30. This MOU takes effect from the date it is signed by the NZSC and the DFSA
and will continue to have effect until terminated by either of the Authorities
giving at least 30 days’ advance written notice to the other Authority. It may be

amended by agreement in writing.




31. Termination of this MOU does not affect obligations under this MOU relating

to confidentiality of information, which shall continue to have effect.

Signed in the DIFC on the 26™ of February 2007.

NZSC DFSA
)
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Jane Diplock)\AO David Knott
Chairman Chief Executive
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Appendix 1

Enforcement Matters

Further details to be contained in requests for assistance:

1. If a request for assistance as described in this MOU relates to actual or

possible enforcement action, the following further details will be contained in

the request:

(2)

(b)

(c)

(d)

(e)

a description of the conduct or suspected conduct which gives rise to

the request;

details of the applicable law, regulation, or requirement to the

administration, which is relevant to the request;

the link between the specified rule or law and the regulatory functions

of the requesting Authority;

the relevance of the requested assistance to the specified rule or law;

and

whether it is desired that, to the extent permitted by the laws applying
to the Requested Authority, any persons from the jurisdiction of the
Requesting Authority should be present during, and participate in,

interviews which form part of an investigation (see clause 3 below).

Request to sit in

2. If, following a request from the Requesting Authority, the Requested Authority

conducts an interview of any person the Requested Authority may permit a

representative of the Requesting Authority to attend such an interview and to ask

questions. Such requests will be in accordance with the legislation of the

Requested Authority both as to the permissibility and/or manner of such

participation.




Joint Investigations

issues, an investigation, where it concerns suspected breaches of the law of
both jurisdictions, may be conducted more effectively by the establishment of

3. The Authorities acknowledge that, subject to secrecy and confidentiality }l
|
|
a joint investigation involving members from both Authorities. l

|

4,  The Authority suggesting the joint investigation will advise the other
Authority of the background to the request for a joint investigation, and liaise
with the other Authority to determine the likely objectives of the joint

investigation, the expected resources required and the approximate duration of

as possible as to whether it will agree to such an investigation.

the proposed joint investigation. Each Authority will advise the other as soon )
5. If the Authorities agree to take part in a joint investigation, an agreed initial l
action plan will be prepared setting out, among other things, the objectives, l
expected duration, funding, publicity and accountability arrangements, !

management of the joint investigation, and allocation of responsibilities.

Rights of person preserved

6.  Any Person providing testimony, information or documents as a result of a
request made under this MOU will be entitled to all the rights and protections
of the laws of the jurisdiction of the Requested Authority. Where assertions are
made regarding other rights and privileges arising exclusively pursuant to the
laws of the jurisdiction of the Requesting Authority, the Authorities will

consult to determine the most appropriate way to proceed.




