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Introduction 

We would like to thank all submitters for their feedback on our consultation on the proposed standard 
conditions for financial institution licences. We received 13 written submissions from a range of 
stakeholders including industry bodies, banks, insurers and one law firm. We appreciate the points raised 
and the effort put into each submission. 

This document contains a collation of the written submissions. We have withheld some information in 
accordance with the Official Information Act 1982 and the Privacy Act 2020. We have also published a 
summary report setting out the key themes raised in the submissions and our response. 

https://www.fma.govt.nz/business/focus-areas/consultation/standard-conditions-financial-institution-licences/
https://www.fma.govt.nz/business/focus-areas/consultation/standard-conditions-financial-institution-licences/
https://www.fma.govt.nz/assets/Consultations/Financial-Institutions-Summary-of-key-themes-standard-conditions.pdf
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aia.co.nz 

7 September 2022 

 
Financial Markets Authority 
Level 5, Ernst & Young Building 
2 Takutai Square 
Britomart 
Auckland 1010 
 
 
By email:  consultation@fma.govt.nz  

    

SUBMISSION ON THE PROPOSED STANDARD CONDITIONS FOR FINANCIAL INSTITUTION 

LICENCES 

This submission is made on behalf of AIA New Zealand Limited and its related entities (together, “AIA 

NZ”). We are pleased to have the opportunity to submit our views on the proposed standard conditions 

for financial institution licences consultation paper dated July 2022 (the “Consultation Document”), 

under the Financial Markets (Conduct of Institutions) Amendment Act 2022 (“CoFI Act”).  

About AIA NZ  

AIA NZ is a member of the AIA Group, which comprises the largest independent publicly listed pan-

Asian life insurance group. It has a presence in 18 markets in Asia-Pacific and is listed on the Main 

Board of The Stock Exchange of Hong Kong. It is a market leader in the Asia-Pacific region (excluding 

Japan) based on life insurance premiums and holds leading positions across the majority of its markets.  

Established in New Zealand in 1981, AIA NZ is New Zealand’s largest life insurer and has been in 

business in New Zealand for over 40 years. AIA NZ’s vision is to champion New Zealand to be the 

healthiest and best protected nation in the world.   

AIA NZ offers a range of life and health insurance products that meet the needs of over 450,000 New 

Zealanders. AIA NZ is committed to an operating philosophy of Doing the Right Thing, in the Right Way, 

with the Right People. AIA NZ launched the New Zealand Conduct Framework in January 2019 to help 

ensure the consistent delivery of good customer outcomes across the organisation. 

AIA NZ is also a prominent member of the Financial Services Council (“FSC”). 

Key submission points 

AIA NZ continues to support the conduct regime that has been formalised under the CoFI Act. We also 

support the proposed standard conditions as set out in the Consultation Document. Our submission 
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focuses on specific points of feedback regarding their implementation and drafting. Our submission is 

set out in the attached Feedback Form. In summary, the key points are: 

▪ Taking learnings from the implementation of the financial advice provider (“FAP”) regime under the 

Financial Markets Conduct Act 2013 (“FMCA”), as amended by the Financial Services Legislation 

Amendment Act 2019, the FMA should aim to publish its Financial Institution Licence Application 

Guide (“Application Guide”) as soon as possible and well in advance of the commencement of 

the CoFI Act licensing window. This will allow Financial Institutions (FIs) sufficient time to work 

through the requirements and avoid the delayed licence applications currently being observed 

under the FAP regime.  

▪ If the FMA intends to set target dates for certain FIs to submit their conduct licence applications 

prior to the expiry of the licensing window, as was seen with class 2 and 3 FAP licences, we 

recommend that these expectations are indicated at the same time the Application Guide is 

published to allow adequate time for planning and preparation. 

▪ We question the value of including standard conditions relating to outsourcing and business 

continuity planning (“BCP”) given FIs will already be subject to substantial regulation (for example, 

under prudential regulation by the Reserve Bank of New Zealand (RBNZ)). We recommend that 

the FMA consider whether such standards could be factored into FIs’ regulatory returns (condition 

3) or form part of material change notifications (condition 2), as an example. If such standards are 

to remain, their scope should be narrowed to focus on outsourcing arrangements or technology 

systems that, if they were to fail, would have a significant impact on FIs’ ability to deliver fair 

customer outcomes. 

▪ The extraction and provision of information for the regulatory return could be labour intensive, 

costly, technically challenging and require a long lead time to deliver (especially for the first return), 

depending on the complexity of the requirements. We encourage the FMA to carefully consider 

what information is necessary to provide effective oversight over FIs’ fair conduct programmes and 

allow as much lead-in time as possible for meeting these requirements. 

▪ We agree that record keeping is an important part of good conduct and that having and maintaining 

records should be a key part of fair conduct programmes. However, we think that the current 

drafting of standard condition 6 is very broad and could encompass all records of an FI. Accordingly, 

the FMA should consider applying a materiality threshold to the record keeping requirements and 

providing FIs with additional time to supply records when requested by the FMA. We recommend 

a minimum of 20 working days, with the ability to request additional time if needed. 

AIA NZ also contributed to, and fully supports, the submission from the FSC. 
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 The Financial Markets Authority  Important  

    

 ANZ Bank Limited  3 

    

   13 September 2022 

 

Dear Sir/ Madam, 

Standard Conditions 4 and 5 

The FMA’s proposed COFI Licence Standard Conditions, include:  

 Standard Condition 4: “If you outsource a system or process necessary to the 

provision of your financial institution service, you must be satisfied that the provider 

is capable of performing the service to the standard required to enable you to meet 

your market services licensee obligations.” 

 Standard Condition 5: “You must have and maintain a business continuity plan that 

is appropriate for the scale and scope of your financial institution service. If you use 

any technology systems, which if disrupted would materially affect the continued 

provision of your financial institution service (or any other market services licensee 

obligation), you must at all times ensure the operational resilience of those systems – 

being the preservation of confidentiality, integrity and availability of information 

and/or technology systems – is maintained. Your business continuity plan and your 

technology systems must be established, implemented and maintained in a way that 

supports compliance with your fair conduct programme.” 

ANZB’s Proposal  

We propose (for reasons to be discussed) that:  

 To avoid unnecessary duplication with BS11 and existing FMCA markets services 
licence outsourcing standard conditions, Banks that are subject to BS11 (i.e. Large 
Banks) and existing FMCA licensees should be exempt from COFI Licence Condition 
Standard 4 (SC4).  

 For non-Large Banks, to avoid an unnecessary compliance burden, the SC4 

requirements should be reconsidered in light of the extensive bank/RBNZ 
engagement and lessons learned from the implementation of BS11. 

 To avoid unnecessary duplication and/or potential conflict with anticipated upcoming 
prudential Banking Standards relating to business continuity management for Deposit 
Takers (under the new Deposit Takers Bill), Deposit Takers would be exempt from SC 
5. Or, the FMA should closely engage with the RBNZ to ensure that the requirements 

in SC 5 would be consistent with any upcoming RBNZ business continuity related 
banking standards, the RBNZ’s existing Cyber Risk Management Guidance (released 
in April 2021), which covers registered banks, non-deposit takers, licensed insurers 
and designated financial market infrastructures.   

 We note that ANZB is already subject to a comprehensive and detailed suite of 
prudential outsourcing obligations and, as part of the ANZ Group, also falls under 
APRA’s Prudential Standard CPS 232 (Business Continuity Management). 
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Points for discussion 

1. SC 4 / BS11 overlap / areas of unintended complexity and uncertainty:  

o There is a significant overlap between BS11 scope and its requirements and SC 4.  

o Unlike BS11, some language used in SC 4 brings areas of potential unintended 
complexity and uncertainty resulting in unexpected or potentially excessive 
compliance costs if we were to try to comply. 

2. SC 4 compliance burden would appear to outweigh benefit to consumers:  

o Given the wide application of SC 4, we believe the compliance burden of proposed 
due diligence under SC 4 would significantly outweigh any benefits gained through 
the proposed supplier due diligence.  

3. SC 4 (in respect of financial adviser services) replicates existing FAP Licence 
Standard  

o Duplication of existing FAP Licence standard conditions creates an unnecessary 
additional compliance burden, for example – even duplicate obligations must still 

be identified, loaded into our risk system with controls and reported against.   

4. SC4 impact on existing FMA MIS and Derivative licences  

o MIS and Derivatives services are within scope for COFI (and hence the COFI 
Licence Standard Conditions). However, FMA MIS and Derivatives Licence 
Standard Conditions already contain a more limited version of SC 4. The COFI 
Licence would have the effect of amending the Standard Conditions of ANZB’s MIS 
and Derivative Licences retrospectively, for some but not all derivative issuers.  

5. SC 5 vs proposed Deposit Takers Act (s. 80) 

o ANZB is a deposit taker. The upcoming Deposit Takers Act (DTA) is intended to 
house all prudential standards for deposit takers (including registered banks).  
Section 80 of the Exposure Draft of the DTA enables the RBNZ to provide 

standards on business continuity planning, as well as relevant areas of risk 
management, and problem assets. It is important to note that business continuity 
planning for a Deposit Taker is only one piece of a complex puzzle to maintain 
stability. Of equal importance is how ANZB manages its operational, credit, 
liquidity, interest rate, concentration, market, model and cybersecurity risk, and 
policies and processes for early identification and management of problem assets 
(including maintaining adequate provisions and reserves in connection with 
problem assets). These standards all work together.   

o The FAP Licence includes Standard Condition 5 (SC 5) would apply over a very 
significant proportion of ANZB’s business (i.e. everything within the scope of 
COFI). We are concerned that SC 5 might conflict with upcoming prudential 
standards under s.80 of the DTA and that, when developed in isolation of other 
standards around relevant risks and problem assets, would unhelpfully place 
further requirements on ANZB that do not work in the context of a registered 
bank and/or provide no discernable benefit.  Given the specialist nature of 
business continuity management, we would also expect new requirements 
(prudential or other) to be the subject of extensive consultation and industry 
engagement, and include detailed guidance. That would enable us to consider and 
provide feedback as to how such requirements might work with APRA’s Prudential 
Standard 232 (Business Continuity Management).  

o We also note that in April 2021, RBNZ published its Cyber Risk Management 
Guidance (April 2021), which covers registered banks, non-deposit takers, 
licensed insurers and designated financial market infrastructures. Has the FMA 
considered this Guidance in considering its approach COFI SC5? 

6. Prudential vs Market Conduct legislation  
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o The DTA’s proposed main purpose is to “to promote the prosperity and well-being 
of New Zealanders and contribute to a sustainable and productive economy by 
protecting and promoting the stability of the financial system”, which includes 
promoting “the safety and soundness of each deposit taker”. There is an end 

customer element in mind. The main purposes of the FMCA, are to:  

o promote the confident and informed participation of businesses, investors, 
and consumers in the financial markets; and 

o promote and facilitate the development of fair, efficient, and transparent 
financial markets. 

o As a general comment, we understand that there may be some examples where it 
is important to ensure the conduct of outsource providers over and above the 
direct and primary conduct obligations of FI’s under COFI. However, for Large 
Banks (such as ANZB) the obligations proposed under SC 4 and SC 5, are better 
placed within the prudential regime (as opposed to a financial markets conduct 
regime). Duplicating them across two regimes will be inherently problematic for 
Large Banks, and very likely deliver unintended consequences rather than the 
benefits desired.  

 

Regards 

 

ANZ Bank Limited 
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3.2 BNZ agrees with the proposed standard condition requiring a FI to notify FMA of material 
changes to the nature of its financial institution service.  The examples given in the 
Consultation are helpful and indicate a high bar for notification i.e. “changing the form of 
your business from a licensed non-bank deposit taker to a registered bank” and would 
not include a change to the relevant services and products a FI offers.  In any event, we 
assume that if there was any confusion about what might be notifiable that FIs could test 
their understanding of what should be considered ‘material’ with their relationship 
partners at the FMA.  

3.3 We have no further comments on this proposed condition. 

4 Condition 3 – Regulatory returns   
4.1 Do you agree or disagree with the proposed standard condition? Please provide your 

reasons.  

4.2 In principle BNZ agrees with the proposed standard condition.  However, the scope is 
currently uncertain and could be unnecessarily duplicative.  The FMA will be aware that 
most Banks already have obligations to provide regulatory returns under their DIMS, 
Derivatives, MIS and FAP licences and must meet the Annual Return requirements of the 
CCCFA.  These returns already require information on the numbers of consumers, 
number of breaches and complaints information so there is potential for significant 
overlap and/or inconsistencies between requirements.  We would like to see this 
condition more clearly specify the nature of the information that the FMA wants to see in 
the returns (i.e., can the FMA specify the types of breaches and complaints 
information?).   

4.3 To prevent unnecessary duplication, we submit that consultation on the exact 
information that will be required to be reported on in regulatory returns begins soon.  
We note that we still don’t know the regulatory returns requirements for FAP licences 
which go live in March 2023 and this has made designing our record keeping and data 
collection processes for our FAP licence challenging.  Ideally the consultation for the FI 
regulatory returns will begin earlier in the licensing process. 

4.4 Would the proposed standard condition create any additional compliance costs for 
your business? If so, please detail those costs. 

Complying with this condition is likely to create additional compliance costs for our 
business.  However, the detail of that additional compliance cost will depend on the final 
terms of the Regulatory Return Framework and Methodology and what new systems (if 
any) need to be built to collate the required data. 

BNZ has no further comments on this section. 

5 Condition 4 – Outsourcing  
5.1 Do you agree or disagree with the proposed standard condition? Please provide your 

reasons.  
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BNZ has no issues with the proposed standard condition requiring a FI to have 
outsourcing arrangements in place.  However, it does query whether such a condition 
should be required for Banks who are already required to comply the RBNZ’s Banking 
Standard 11 and will be required to comply with standards under the new Deposit Takers 
Act covering outsourcing, business continuity planning and cyber security risk. 
Accordingly, along with the New Zealand Bankers Association and the Financial Services 
Council, we encourage the FMA to consider an exemption for FIs that are already subject 
to a significant outsourcing requirements.  

BNZ has no further comments on this section.  

6 Condition 5 – Business continuity and technology 
systems   

6.1 Do you agree or disagree with the proposed standard condition? Please provide your 
reasons.  

As noted in the response to proposed standard condition 4, considering FIs are also 
required to be registered or licensed and regulated by the RBNZ, we encourage the FMA 
to either exempt Banks from this condition or ensure that requirements between the 
regimes are consistent and do not result in duplication for regulated entities.  We also 
submit that the FMA engages with the RBNZ on their requirements and agree a system to 
either share information on FIs as it relates to business continuity and technology 
systems or accept the same information.  This would prevent uncertainty of 
requirements and unnecessary compliance costs.  

BNZ has no further comments on this section. 

7 Condition 6 – Record keeping  
7.1 Do you agree or disagree with the proposed standard condition? Please provide your 

reasons.  

In principle BNZ supports the introduction of a record keeping condition as a licensing 
requirement for FIs. However, we are concerned with the potential scope of this 
condition.  The explanatory note to this proposed Condition 6 specifies requirements to 
retain records to demonstrate how a FI has established, implemented, and maintained 
their fair conduct programme and taken all reasonable steps to comply with it. Given the 
breadth of the fair conduct programme this could require keeping records of all internal 
colleague interactions and external customer and colleague interactions.  This is clearly 
cumbersome and gives rise to complex data and privacy management and consent 
issues. Clearer guidance and examples are needed to understand what customer and 
bank interactions the regulator is interested in to evidence compliance with the fair 
conduct programme. In our view being a “data light” organisation has clear benefits for 
good conduct and there are inherent risks with maintaining extensive records of personal 
information.  We note the examples provided in the condition’s explanation are given 
“(without limitation)” and we don’t support a blanket record keeping condition without 
further clarity to narrow the scope of this. 
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In addition, BNZ considers that record keeping requirements should be consistent across 
regulatory regimes including the CCCFA. In particular we consider the timeframe of 10 
working days is very tight particularly if a request related to several customers.  It is also 
inconsistent with CCCFA – s 9CA(7) requires that a “lender must provide the records 
within 20 working days of the date on which the request is received by the lender…”. Our 
preference is that this standard record keeping condition timeframe is extended to 20 
working days to align with the CCCFA requirement.   

7.2 Would the proposed standard condition create any additional compliance costs for 
your business? If so, please detail those costs.  

BNZ considers that there may be significant compliance costs to implement new systems 
to ensure we are meeting the record keeping obligations under various regulations on an 
ongoing basis including, for example, voice recording technologies. A full scoping of the 
costs cannot be completed until further details are provided. However, improving 
conduct and culture is part of BNZ’s strategy and we do recognise adequate record 
keeping is part of that strategy and we have provisioned for additional costs.  

7.3 Would the proposed standard condition have any other adverse impact on your 
business? If so, please describe what this would be.  

The main adverse impact would be if the condition is so broad it creates a situation 
where all customer and colleague interactions at the bank are recorded.  Creating 
records in this manner has a risk of creating a fear-based culture where staff focus on 
ensuring they are “ticking the boxes” rather than meeting customer needs.  We think it is 
important to be able to clearly articulate what records need to be kept and what they will 
be used for in customer and colleague interactions.   

BNZ has no further comments on this section. 

 



 
 

7 September 2022 

CoFI Consultation 
Financial Markets Authority  
Wellington  
 
By email: consultation@fma.govt.nz 
 

Dear Sir/Madam 

Financial Markets (Conduct of Institutions) Amendment Act 2022 (CoFI Act) 

Consultation Paper: Proposed standard conditions for financial institution 
licences 

Thank you for the opportunity to provide feedback on the proposed standard conditions 
for financial institution licences under the CoFI Act. I submit on behalf CUBS NZ which is 
an unincorporated association that represents the interests of deposit takers that are 
customer-owned or charitable in nature. Specifically, these institutions are: 

Christian Savings Ltd 

Credit Union Auckland Inc 

Fisher & Paykel Credit Union Inc 

Steelsands Credit Union Inc 

Unity Credit Union Inc 

Wairarapa Building Society 

Heretaunga Building Society 

Nelson Building Society 

All our members are democratically owned and operated and have combined Assets in 
excess of $2b and represent over 100,000 individual consumers with significant 
representation in regional New Zealand. Many of their members come from lower socio-
economic demographics and/or are not well served by mainstream banking. 

In specific response to the questions posed in the Consultation Paper, we comment: 

Condition 1 - Ongoing requirements 

(a) Agree but this requirement is already included in the obligations of NBTD’s under 
the Non-bank Deposit Takers Act s19 (Kinds of licence conditions and their effect), 
s25 (Governance Requirements) and s27-29 (Risk Management Programmes). For 
NBDT’s it should not be required to prove compliance with s396 and s400 of the 
FMC Act given this is already confirmed as above and this a duplication of 
conditions imposed and regulated by other regulators (RBNZ). 



(b) Increased compliance costs is an absolute certainty under the CoFI Act. Each 
provision of the CoFI licence will require ongoing assurance and auditing to ensure 
continued compliance as required in the proposed standard. As written, this will be 
a whole-of-entity workload from the Board of Directors down for a behaviour we 
are already renown for. For the co-operative and not-for-profit CUBS sector this 
will reduce member equity without providing additional benefits for those 
members. 

(c) Other than increasing compliance costs and reducing member equity no other 
adverse impact is envisaged from the proposed standard condition. 

(d) No. 

(e) No. 

 

Condition 2 - Notification of material changes 

(a) Agree. 

(b) Yes, in so much as the required notification would undoubtedly involve detailed 
explanations of the changes, the consequences of those changes and the impact 
they would have on the entity’s fair conduct programme. 

(c) No. 

(d) No. 

(e) No. 

(f) It would be important that the condition clearly sets out what matters are 
considered material to avoid any confusion and incorrect notification. 

 

Condition 3 - Regulatory returns 

(a) Disagree. NBDT’s are already subject to periodic reviews and audits by their 
Trustees/Prudential Supervisors and the RBNZ under the terms of their licence. The 
information and data the FMA is seeking to receive under the standard is already 
available to them from other sources such as the entity's Product Disclosure 
Statement, Monthly/Quarterly RBNZ Returns, Annual Reports/Accounts and, in the 
case of Credit Unions and Building Societies, and their respective Annual Returns. 
All of the factual business information exampled in the explanatory note is 
available from these documents available on MBIE websites. 

(b) As previously noted, any new regulatory returns will require additional compliance 
resources to be applied to the preparation and compilation of any required return, 
thereby increasing compliance costs for the entity. 

(c) No, other than the depletion of the entity’s net earnings through the increase in 
compliance costs. 

(d) No. 

(e) No. 

 

 



Condition 4 - Outsourcing 

No comment. 

 

Condition 5 - Business continuity and technology systems 

(a) Disagree. This condition, while acknowledged as good business practice, seems an 
ill fit for a fair conduct regime. While it can be argued that the development and 
maintenance of a business continuity plan benefits customers in the event of 
physical or technological disruption, it has more to do with operational matters 
than conduct behaviour. Notwithstanding the above, it should again be noted that 
NBDT’s are already required under s27 of the NBTDA to maintain an Operational 
Risk Management Policy which would necessarily include a cyber risk assessment 
and business continuity plan. 

The requirement to notify the FMA within 72 hours of any material impact on the 
operational resilience of the entity is an overreach. Such notification would already 
have been given to the entity’s Trustee and Regulatory Supervisor, the RBNZ. Given 
that any such disruption would be dealt with as a matter of urgency by the entity, 
an additional layer of notification could detract from this priority to alleviate the 
disruption. 

(b) As described above, all NBDT’s would already maintain an approved up-to-date 
business continuity plan within the terms of their licence. 

(c) No comment. 

(d) No. 

(e) No. 

(f) No. 

(g) No. 

 

Condition 6 - Record keeping 

(a) Agree but again this condition is a duplication of requirements already in existence 
under various legislative requirements in the sector. For example, s19 of the NBDT 
Act, s455-459 of the FMC Act, s49-55 of the AML&CFT Act and, in the case of CUBS, 
s121 of the FS&CU Act and s90 & s130 of the BS Act. 

(b) No. 

(c) No. 

(d) No. 

(e) No. 

 

Feedback Summary 

It is of significant concern to CUBS NZ that compliance costs are becoming excessive in 
relation to the nature, size and scope of financial co-operatives. The principle of 
proportionality, which is a key element of the CoFI Act, is not being acknowledged in 
these draft standard conditions. In our many interactions with MBIE and the FMA in the 



lead-up to the passing of the CoFI Bill, we were assured that the proposals relating to 
licence terms and conditions would be handled with a “light-touch” in relation to CUBS 
and would be tempered with consideration of the cost of compliance with the regime 
against the perceived and actual benefits to be achieved. 

We do not see evidence of this “light-touch” in the draft standard conditions. There are 
too many instances of duplication and triplication of obligations already required of CUBS 
under the various Acts and regulations CUBS are governed by. Such repetitive regulations 
and oversight is not good governance or efficient and does little to enhance the mana of 
the regulatory agency. The additional cost imposed on CUBS works against our social goals 
of expanding the reach of our services to an audience often estranged from mainstream 
banking. Compliance costs for smaller entities such as CUBS are already significantly 
disproportionately greater than those of large banks and insurance companies which 
continues to work against competition and financial inclusion. 

A far simpler approach would be to add “Conduct” to the list of procedures that CUBS 
must use for effectively identifying and managing risks in s27(2)(b) of the NBDT Act. The 
conditions covered by these draft standards are all included in this licence requirement: 

 Be in writing - s27(2)(a); 
 Have appropriate record keeping and documentation - s27(2)(c); 
 Ongoing audit and review - s27(2)(d); 
 Proportionality - s27(2)(e); and 
 Regulatory powers to issue, in the manner that the regulator thinks fit, guidelines 

for the purpose of interpreting the “Conduct” risk and what must be covered in the 
Fair Conduct Programme once it was added to s27(2)(b) - s27(3). 

We urge you to reconsider your application of the proportionality requirement in relation 
to your obligations under the CoFI Act and seek to implement a more holistic approach by 
working in conjunction with the RBNZ, the Registrars of Credit Unions and Building 
Societies and other regulators to remove the overreach of these standard conditions. 

We remain committed to working with you to bring about a more efficient and effective 
implementation of the CoFI Act provisions so that they actually help consumers and CUBS 
members rather than depleting their Reserves. 

 

Yours faithfully 
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Financial Markets Authority 
Level 2, 1 Grey Street 
PO Box 1179 
Wellington 6140 

By email: consultation@fma.govt.nz 

7 September 2022 

Submission on proposed standard conditions for financial institution licences 

1 This is a submission by Dentons Kensington Swan on the FMA’s Proposed standard conditions for 

financial institutions consultation paper dated July 2022 (‘Consultation Paper’). 

About Dentons Kensington Swan 

2 Dentons Kensington Swan is one of New Zealand’s premier law firms with a legal team comprising 

over 100 lawyers acting on government, commercial, and financial markets projects from our offices 

in Wellington and Auckland. We are part of Dentons, the world’s largest law firm, with more than 

12,000 lawyers in over 200 locations. 

3 We have extensive experience in financial services law issues, with a specialist financial markets 

team acting for established major players as well as boutique providers and new innovative entrants 

to the market. We assist a number of financial institutions with their regulatory obligations and 

conduct and culture initiatives.   

General comments 

4 Our submission on the Consultation Paper is attached as an appendix to this letter. We have only 

included comments or recommendations in response to consultation questions where we believe 

there is a legal or regulatory issue to address or consider further, and have not provided feedback on 

the questions that are aimed primarily at industry participants.  

5 While generally supportive of the need for conditions, we believe adjustments are required so that an 

appropriate balance is struck to ensure that the obligations placed upon licensees are not unduly 

burdensome and to make the conditions more workable in practice. 

6 A key concern is the scope of the conditions. Unlike other cohorts of entities licensed by the FMA, 

licences for financial institutions – banks, insurers, and deposit takers – have a ‘conduct’ focus and 

relate to specific ‘relevant services’. The licence is not a ‘full service’ licence as these entities already 

hold a licence from the Reserve Bank of New Zealand (‘RBNZ’) to operate and offer services to retail 

clients. The RBNZ has developed standards, guidance and requirements for the entities licensed by 

it, in addition to the legislative licensing requirements. The conditions set by the FMA for a conduct 







under regulation 199(1)(b) of the FMC Regs must operate to ensure statistical information is 

periodically provided to the FMA. We see the two as distinct requirements and distinct 

conditions. 

Of greater benefit to both applicants and the FMA would be actual capability requirements; 

unambiguous thresholds and standards that can be met and assessed against. The focus 

should be on what financial institutions need to have in place in order to be ‘conduct’ licensed 

(if anything). 

As mentioned above, such conditions should be specific to the type and scope of the 

particular licence rather than generic to all licences issued by the FMA. For a conduct licence 

this will be narrower than a full scope licence. It may well be that very few conditions are 

necessary for most financial institution licence applicants. 

Condition 2 – Notification of material changes 

a Do you agree or disagree with the proposed standard condition? Please provide your 

reasons.  

The use of the term ‘material change’ in this context is confusing. Proposed condition 2 

should be reframed as a ‘reporting condition’ (as it functions in a manner akin to regulation 

191 of the FMC Regs). The proposed condition must be clearly distinguished from the 

concept of ‘material change’ under the FMC Act (section 410) which relates to adverse 

changes or changes that mean a licensee is no longer capable of effectively performing the 

market service.  

In our view, reportable matters under sections 410 to 412 of the FMC Act are distinct from 

matters reportable under regulation 191 of the FMC Regs. Reporting under section 410 to 

412 can lead to adverse regulatory actions (censure through to cancellation) whereas 

reporting under regulation 191 allows for the FMA to be informed of matters relating to the 

licensee, many of which function as a ‘heads up’ rather than requiring any action from the 

FMA. 

At present the proposed condition contains three types of ‘changes’ that are reportable: 

 Changing the form of business from one type of licensed financial institution to another (a 

licensed non-bank deposit taker to a registered bank; a registered bank to a licensed 

insurer; a licensed insurer to a registered bank; a registered bank to a licensed non-bank 

deposit taker). 

 Ceasing to be in the business of providing any relevant services to consumers. 

 An insurer moving its entire business into run-off. 

These are all fundamental changes to the operative business of a licensee. As currently 

drafted, the concept of material change to the nature of a financial institution service is vague. 

It is unclear how far that concept could extend. Instead of requiring notification of ‘material’ 

changes (and absent any definition of material in the condition), the FMA should simply set 

out a short exhaustive list of matters requiring notification.  

e Are there any material matters other than those detailed in the explanatory note that should 

be notified to the FMA?  

As mentioned above, we consider an exhaustive list of matters the FMA needs to be informed 

of would avoid confusion as to what is ‘material’.  

f Do you have any other comments on the proposed standard condition or how it is drafted? 



We reiterate that the proposed condition should be reframed as a reporting condition. And 

accompanied by a short exhaustive list of matters requiring notification. 

Condition 3 – Regulatory returns 

a Do you agree or disagree with the proposed standard condition? Please provide your 

reasons. 

We are comfortable in principle with the proposed condition. It is broadly in line with the 

concept of a general condition imposed via regulation 199 of the FMC Regs, i.e. requiring 

licensees to periodically report information about the nature, scale, and operation of the 

service (including statistical information about numbers of transactions entered into and 

amounts involved). 

b Would the proposed standard condition create any additional compliance costs for your 

business? If so, please detail those costs. 

The condition will create additional work for licensees to pull together their responses. The 

FMA needs to ensure that any ‘regulatory returns data templates’ developed for the purpose 

of this condition 3 are not too burdensome. The FMA should consider whether different 

templates are useful for the various types of financial institution, e.g. a separate template for 

large banks. We look forward to the opportunity to participate in the proposed consultation on 

the requirements for these returns in due course. 

With this in mind, it would be useful for the FMA to publish key sector findings from its ‘annual 

regulatory response survey’ to ensure licensed entities can see value in providing responses.  

e Do you have any other comments on the proposed standard condition or how it is drafted? 

The condition as drafted mixes together concepts from regulation 199 of the FMC Regs and 

section 403 of the FMC Act. It attempts to function as both a periodic reporting condition and 

an ongoing verification of capability condition. We support the former purpose, but not the 

duplication of obligations inherent in the latter. 

The verification of capability aspect of this condition should be combined with specific 

capability conditions (i.e. a reworked condition 1, if such a condition is to remain). Any 

capability conditions must set unambiguous thresholds and standards that can be met and 

assessed against and subsequently verified as ‘continuing to be met’. 

Proposed condition 3 should be narrowed to correctly align with the scope of regulation 

199(1)(b), being a pure statistical focus – nature, scale, and operation of the service, 

including numbers of transactions entered into and amounts involved. 

Further, there is no need for the explanatory note to contain a reference to section 412 of the 

FMC Act. ‘Reporting’ under section 412 relates to contraventions or adverse changes. In 

contrast, proposed condition 3 is a simple information gathering tool. Conflating this proposed 

condition with section 412 is unhelpful and confuses the key driver of obligations, i.e. under 

section 412 a licensee will be reporting about one-off negative circumstances and not on an 

ongoing (presumably annual) basis as to nature and scale as condition 3 proposes. 

Condition 4 – Outsourcing 

a Do you agree or disagree with the proposed standard condition? Please provide your 

reasons. 

The condition must be very clearly limited to matters relating to the fair conduct principle and 

the narrow ‘conduct’ focus of financial institution licences. Financial institutions are already 

licensed by RBNZ. For large banks there are extensive requirements for outsourcing under 



BS11: Outsourcing Policy. This policy includes coverage of basic banking services. Insurers 

and non-bank deposit takers must also have risk management programmes in place under 

their statutory regimes. Such programmes ordinarily cover outsource matters as part of 

operational risk considerations. Requirements to ‘carry on business in a prudent manner’ will 

also necessitate consideration of outsourcing arrangements. 

The FMA needs to ensure the proposed standard condition does not duplicate requirements 

under pre-existing regimes and regulatory obligations. Otherwise licensed entities face a form 

of double jeopardy if things go wrong, or at best, having to appease two regulators in respect 

of the same subject matter. 

c We are proposing that any parts of your financial institution service that are performed by an 

authorised body on your financial institution licence will not constitute an outsourcing 

arrangement for the purposes of this condition. Do you agree or disagree with this proposal? 

Please provide your reasons. 

We agree. The condition should also make it clear that engagements with intermediaries are 

not outsourcing arrangements rather than merely referring to ‘third party distribution 

arrangements’ at present. 

g Do you have any other comments on the proposed standard condition or how it is drafted? 

In our view, the condition should be redrafted to more clearly focus solely on outsourcing 

arrangements that relate to fair conduct and treating consumers fairly, with greater specificity 

in the explanatory note to call out particular arrangements that are seen to be of higher risk 

when it comes to outsourcing fair conduct processes. Concerns regarding outsourcing in this 

context would be limited to the actual design and provision of the relevant services and 

interactions with consumers. For most entities the condition will be unnecessary. For 

example, a large bank does not need the FMA to impose a generic outsourcing condition 

given requirements banks must already have in place in respect of basic banking services. 

The FMA should consider the use of specific conditions in this context, i.e. to apply an 

outsource condition only to those entities the FMA assesses as requiring such a condition, 

rather than putting in place a broad generic outsourcing condition. 

Condition 5 – Business continuity and technology systems 

a Do you agree or disagree with the proposed standard condition? Please provide your 

reasons. 

As with outsourcing, financial institutions are licensed by the RBNZ and must have the ability 

to carry on business in a prudent manner. They must also have risk management 

programmes in place. These requirements necessitate the need for contingency plans. The 

proposed condition needs to be limited to continuity matters relating to the fair conduct 

principle and the narrow ‘conduct’ focus of financial institution licences, and should be 

explicitly stated to be supplemental to any BCP-related condition imposed as part of an 

RBNZ-issued licence, without needing to replicate processes in place to support such 

licences. There is no need for the FMA to double up on aspects already covered by the 

regimes overseen by RBNZ.  

The need to notify the FMA within 72 hours is unreasonable. As currently drafted the FMA 

expects an entity, having discovered a cyber or operational breach, to spend critical time and 

resource compiling a notification to the FMA rather than focusing on actually assessing and 

fixing the breach that has occurred. At present, we understand the FMA has no resource or 

capability to assist entities to respond to cyber-attacks or breaches. There is therefore 



nothing to be gained by informing the FMA within 72 hours. We consider a 10 working day 

timeframe for notification to be reasonable. This provides an entity time to respond to and fix 

the breach, which should be a financial institution’s priority and aligned with a focus on good 

customer outcomes. Distracting resource to formulate an appropriate notification to the FMA 

risks detracting from the institution’s capacity to minimise risk of customer harm. The entity 

can subsequently provide a note to the FMA setting out what has occurred, why it occurred, 

and how it was resolved.  

The reference to ‘maintenance of a sound and efficient financial system and insurance sector’ 

is also out of scope for the FMA. These are matters for RBNZ. 

g Do you have any other comments on the proposed standard condition or how it is drafted? 

Privacy matters should be expressly excluded from the reach of the condition. The loss of 

customer information, data, or payment details are rightly dealt with by the Office of the 

Privacy Commissioner. There is no need for the FMA to be involved in privacy matters. Nor 

should financial institutions need to interact with two separate agencies in such 

circumstances. 

Condition 6 – Record keeping 

a Do you agree or disagree with the proposed standard condition? Please provide your 

reasons. 

The condition is unnecessary as drafted. Section 446J(1)(c)(ii) of the FMC Act requires fair 

conduct programmes to include effective means for records to be maintained that are 

sufficient to allow an assessment to be made of the financial institution’s performance in 

complying with the fair conduct principle. The proposed condition should be reframed by 

reference to this overarching requirement. This would ensure the condition applies to the 

narrower scope of the ‘conduct’ licence, with a focus on fair conduct programmes, whilst not 

overlapping with financial institutions’ existing record keeping requirements.  

One concern is that since financial institutions are already required to maintain records in 

respect of their fair conduct programme and compliance with that programme, the condition 

creates a redundant second ‘breachable’ licensee obligation, i.e. any entity that fails to 

comply with 446J(1)(c)(ii), and duties in that respect, will also automatically be in breach of 

the record keeping condition 6. We do not believe there is any need for this duplication. 

e Do you have any other comments on the proposed standard condition or how it is drafted? 

As mentioned, section 446J(1)(c)(ii) requires financial institutions to ‘maintain records’. The 

onus is placed on the financial institution to develop a policy and accompanying processes to 

do so. As drafted, the proposed condition cuts across the discretion provided to institutions to 

develop their own policies and processes. In essence, the condition prescribes some 

requirements for inclusion within policies and processes under a financial institution’s fair 

conduct programme. If retained, the condition should be redrafted so that it merely 

complements the statutory record keeping obligations.  

The explanatory note does not need to refer to keeping a record of the fair conduct 

programme. That goes without saying as it is a statutory requirement and must be in writing.  

Feedback summary Please refer to our cover letter.
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(d) Does this proposed standard condition create a barrier to enter the market? If so, please explain 
why this is the case. 
No 
 

(e) Are there any material matters other than those detailed in the explanatory note that should be 
notified to the FMA? 
No 
 

(f) Do you have any other comments on the proposed standard condition or how it is drafted? 
No 

 

Condition 3  

Regulatory 
returns 

(a) Do you agree or disagree with the proposed standard condition? Please provide your reasons. 

Agree 

This is a sensible approach and a necessary standard to provide consistent information to 
the regulator from across the sector. 

(b) Would the proposed standard condition create any additional compliance costs for your business? 
If so, please detail those costs. 
 
This type of information would be readily available in most financial institutions so it 
should not add significant costs, but it is hard to say exactly what the cost is without 
knowing the level of data required. 
 

(c) Would the proposed standard condition have any other adverse impact on your business? If so, 
please describe what this would be. 
No 
 

(d) Does this proposed standard condition create a barrier to enter the market? If so, please explain 
why this is the case. 
No 
 

(e) Do you have any other comments on the proposed standard condition or how it is drafted? 
 
Consultation with the industry will be very helpful here to understand the detail of the 
information required. 
 
Reporting on key standard metrics around consumer outcomes across the industry would 
be helpful. Qualitative and quantitative information to be made available as part of 
reporting. 

 

Condition 4  

Outsourcing 

(a) Do you agree or disagree with the proposed standard condition? Please provide your reasons. 

Disagree 

Whilst we agree all businesses should have a good degree of rigour around the selection and 
monitoring of their outsourcing providers, this licence requirement that Financial Institutions must 
ensure these arrangements will meet their regulatory and legislative requirements at all times goes too 
far and we believe it is beyond the role of a regulator. 

Regulatory stretch – This is a big reach into the ongoing business of a Financial Institution and 
creates a new level of compliance for this sector far beyond other sectors’ regulation and we believe 
extends the scope beyond the intention of the legislative framework. The obligation on the Financial 
Institution should be to meet its obligations as set out in the Act and in any licence conditions and the 
regulator should not have oversight of the “how” this is achieved. The “how” is a commercial decision 
for the Financial Institution to determine. We believe this whole condition should be removed. 

Knowledge gap - One of the core purposes of outsourcing is to allow someone with more expertise 
or efficiency to manage a part of the business on your behalf. Outsourcing, in many cases, provides a 
better outcome to the consumer. This gap in expertise of the Financial Institution (filled by the 
outsource partner) will often mean the Financial Institution itself does not have the skills to monitor the 
ongoing performance of the outsourced provider to the degree required by this condition, particularly 
in specialty technical areas. We also question how the regulator would have the knowledge to assess 
and monitor compliance against this condition, except at the point of a failure. 
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(b) What core services that will be related to your financial institution service do you currently 
outsource? 

n/a 

 

(c) We are proposing that any parts of your financial institution service that are performed by an 
authorised body on your financial institution licence will not constitute an outsourcing arrangement 
for the purposes of this condition. Do you agree or disagree with this proposal? Please provide 
your reasons. 

Agree there would be sufficient oversight with an authorised body, much more so than an 
external separate entity. 

 

(d) Would the proposed standard condition create any additional compliance costs for your business? 
If so, please detail those costs. 

Yes 

The cost of policing 3rd party providers to the level required and the cost of additional 

training to learn enough about the outsourced partner to be able to provide the level of 

oversight required. 

 

(e) Would the proposed standard condition have any other adverse impact on your business? If so, 
please describe what this would be. 

N/A 

(f) Does this proposed standard condition create a barrier to enter the market? If so, please explain 
why this is the case. 

 
Yes – retraining for Financial Institutions to gain the knowledge in the area that is 
outsourced to have the level of oversight required. It would be difficult to be across 100% 
of the actions of another business, regardless of how much knowledge you had gained 
through training. 

 
(g) Do you have any other comments on the proposed standard condition or how it is drafted? 

Better clarity is required. This is the area that FAP’s have struggled to understand and 
implement during Licensing due to lack of clarity and real examples to guide them. 

 

Condition 5  

Business 
continuity and 
technology 
systems 

(a) Do you agree or disagree with the proposed standard condition? Please provide your reasons. 
 
Disagree 
Having a good Business Continuity Plan (BCP), technology and cyber security strategies is good 
business practice for any sized Financial Institution, which we support and encourage across the 
sector. However, we do not believe it should be condition of a license to operate, as assessed by 
the regulator. 
 
Regulatory Stretch - We cannot think of any other industry where 'best practice' around 
succession, security of information, and contingency planning is a legislated prerequisite for 
participation. This is an over-reach by the regulator into the commercial arrangements of the 
business.  
 
Business Continuity - In a practical sense, how is the regulator going to assess and monitor 
each Financial Institutions’ BCP plan to check appropriateness and compliance? This area is 
purely subjective. The regulator can only monitor failures, therefore having appropriate measures 
can only be viewed historically.  
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Technology Systems - Similarly, cyber security is often outsourced, for good reason and best 
efforts can still result in breaches which can be completely outside the scope of influence for a 
Financial Institution. No check by the regulator is going to see this potential gap ahead of time.  
 
 
Monitoring - Regardless of our view that monitoring this area of business is not the regulator’s 
role, we do not see how the regulator could measure, assess, and monitor this condition. 
 

(b) Do you currently have a documented business continuity plan? 

 

(c) Will you rely on critical technology systems to deliver the market service of acting as a financial  

institution? If not, why do you not consider any of your technology systems to be critical? 

 

(d) Would the proposed standard condition create any additional compliance costs for your business? 
If so, please detail those costs. 

 

(e) Would the proposed standard condition have any other adverse impact on your business? If so, 
please describe what this would be. 

 
 

(f) Does this proposed standard condition create a barrier to enter the market? If so, please explain 
why this is the case. 

 
(g) Do you have any other comments on the proposed standard condition or how it is drafted? 

 
 
Legislative crossover - This condition and its timeframes does not consider other legislative  
requirements, such as the mandatory reporting of a notifiable privacy breach under the Privacy 
Act 2020. The proposed condition, if retained, needs to be aligned to ensure there is no 
unnecessary duplication or and conflicting requirements to notify. 
 
We don’t agree with this condition and recommend it is removed. 

 

 

Condition 6 

Record 
Keeping 

a) Do you agree or disagree with the proposed standard condition? Please provide your reasons. 
 
Yes, with some clarification 
 
We agree that good record keeping is an essential component for all Financial Institutions and an 
area that the regulator should be monitoring.  
 
We welcome the clear guidance on the timeframe records are required to be held for under this 
condition. However, there are some areas that we believe need to be enhanced/clarified in this 
licensing condition. 
 

(b) Would the proposed standard condition create any additional compliance costs for your business? 
If so, please detail those costs. 

(c) Would the proposed standard condition have any other adverse impact on your business? If so, 
please describe what this would be. 

(d) Does this proposed standard condition create a barrier to enter the market? If so, please explain 
why this is the case. 

(e) Do you have any other comments on the proposed standard condition or how it is drafted? 

 

Other 
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Feedback summary – if you wish to highlight anything in particular 

Please note: Feedback received is subject to the Official Information Act 1982. We may make submissions available 
on our website, compile a summary of submissions, or draw attention to individual submissions in internal or external 
reports. If you want us to withhold any commercially sensitive or proprietary information in your submission, please 
clearly state this and note the specific section. We will consider your request in line with our obligations under the 
Official Information Act.  
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We welcome continued discussions and engagement. I can be contacted on   
, to 

discuss any element of our submission. 
 
 
Yours sincerely 
 
 

 
 

Financial Services Council of New Zealand Incorporated 
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1. Condition 1 – Ongoing requirements 
a) Do you agree or disagree with the proposed standard condition? Please provide your reasons. 
Some of our members consider it appropriate for FIs to have requirements to meet licensing standards on 
an ongoing basis and not just at the time of obtaining a licence. However, the extent of the standards and 
the ongoing requirements will depend on the content of the Financial Institution Licence Application Guide 
(the Application Guide). We strongly support this Guide being issued as soon as possible and with an 
appropriate timeframe for full consultation with the industry. 

Where relevant, we consider that the conditions for FI licenses should be consistent with conditions across 
other licensing regimes to avoid additional compliance burden. As FIs are already registered, licensed 
entities with oversight from the RB, standard conditions for FI licences should relate specifically to the 
requirements introduced by the Financial Markets (Conduct of Institutions) Amendment Act 2022 (CoFI) 
and not impose broader requirements related to a FI’s core business, particularly when they overlap with 
existing regulatory requirements. 

The explanatory note for this proposed standard condition states “You will need to ensure you keep your 
policies, processes, systems and controls (including those that form your fair conduct programme) up to 
date, and that they take into account any changes you may make to your business or service arrangements 
(emphasis added)”. We do not support this condition, or any other standard licensing condition creating 
obligations that are broader than the requirements set out in CoFI and therefore suggest the explanatory 
note should read “You will need to ensure you keep your policies, processes, systems and controls that form 
your fair conduct programme up to date, and that they take into account any changes you may make to 
your business or service arrangements”.   

 
 
b) Would the proposed standard condition create any additional compliance costs for your business? If 

so, please detail those costs. 
We note that whilst our members already have robust policies, processes, systems, and controls in place to 
ensure consumers are treated fairly, until the FMA publishes the Application Guide and its guidance on 
expectations for fair conduct programmes, any additional compliance costs cannot be quantified.   
 
 
c) Would the proposed standard condition have any other adverse impact on your business? If so, please 

describe what this would be. 
Many of our members are still assessing the potential impacts of this proposed standard condition, 
however we encourage reference to individual organisation submissions for possible further details.  
 
 
d) Does this proposed standard condition create a barrier to enter the market? If so, please explain why 

this is the case. 
We do not consider that this proposed standard condition on its own would create a barrier to enter the 
market. However, the increasing and extensive regulatory obligations (for example, requiring some FIs to 
obtain three licenses; a prudential licence, a licence to be a FAP and a ‘financial services’ licence under 
CoFI) and the associated compliance costs are likely to create a barrier to enter the market. As FIs will 
require oversight of and engagement from intermediaries in order to comply with the various compliance 
requirements, this may also be a deterrent for new financial advisers to enter the market.   
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e) Do you have any other comments on the proposed standard condition or how it is drafted? 
Most of the organisations captured by this regime will be subject to fit and proper requirements under 
other regimes such as prudential and FAP licensing. Accordingly, there is potential for overlapping 
regulation under multiple regimes. We strongly encourage the FMA to ensure that this does not result in a 
duplication of effort in ensuring compliance across the different regimes and we encourage collaboration 
with the RB to ensure consistency and minimise duplication where possible. 
 
 
2. Condition 2 – Notification of material changes 
(a) Do you agree or disagree with the proposed standard condition? Please provide your reasons. 
Some of our members agree with this proposed standard condition which is limited to the requirement for 
notification of any material change to the nature of the financial service. Whilst we understand what the 
FMA is proposing, we consider that additional guidance is needed to confirm what constitutes a “material 
change”, as noted in response to Question 2 (e) below. 
 
 
(b) Would the proposed standard condition create any additional compliance costs for your business? If 

so, please detail those costs. 
Our members consider that more comprehensive guidance is needed from the FMA, to understand fully if 
this proposed standard will create additional compliance costs.  
 
 
(c) Would the proposed standard condition have any other adverse impact on your business? If so, please 

describe what this would be. 
Many of our members are still assessing the potential impacts of this proposed standard condition, 
however we encourage reference to individual organisation submissions for possible further details.  

 
 
(d) Does this proposed standard condition create a barrier to enter the market? If so, please explain why 

this is the case.  
We do not consider that this proposed standard condition would create a barrier to enter the market.  
 
 
(e) Are there any material matters other than those detailed in the explanatory note that should be 

notified to the FMA? 
As noted under Question 2(a) above, we consider that the explanatory note does not go far enough to 
explain what is considered a “material change”. We encourage the FMA to provide more comprehensive 
and nuanced guidance to the sector to clarify what is meant by “material” in this context.  
 
 
3. Condition 3 – Regulatory returns 
(a) Do you agree or disagree with the proposed standard condition? Please provide your reasons. 
We agree in principle with this proposed standard condition, however we note that FIs captured by CoFI 
already provide a number of regulatory returns to the FMA, across different regimes. Without 
understanding the information the FMA expects to receive, we are concerned about the potential 

duplication of reporting to regulators and the compliance burden this may create.  
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As noted in the Consultation Paper, we agree and welcome consultation with industry prior to publishing 
the requirements for regulatory returns so the FSC and its members can assist the FMA to ensure its 
requirements are met whilst minimising the associated impact and compliance costs for FIs.  
 
 
(b) Would the proposed standard condition create any additional compliance costs for your business? If 

so, please detail those costs. 
In principle, our members support this standard condition, and note that it is aligned to the equivalent 
condition in the FAP licence. However, as the FMA has not yet issued its Regulatory Return Framework and 
Methodology it is difficult to assess the impact of this requirement at this time. 

We encourage the FMA to consider how the existing reporting provided by captured entities can be 
leveraged where relevant, and how the proposed regulatory returns frameworks for both CoFI and FAP 
regimes can be aligned to avoid unnecessary compliance burden for captured entities.  

There is also the potential, depending on the requirements and scope of the regulatory returns, that the 
extraction and provision of this information could be labour intensive and costly. Factors such as the type 
of information, its expected format and the frequency of the returns will influence the extent of the 
compliance cost of this proposed standard condition. Based on the examples of the information the FMA is 
likely to require, costs to provide regulatory returns on an annual basis could be significant.   
 
 
(c) Would the proposed standard condition have any other adverse impact on your business? If so, please 

describe what this would be. 
Many of our members are still assessing the potential impacts of this proposed standard condition, 
however we encourage reference to individual organisation submissions for possible further details.  
 
 
(d) Does this proposed standard condition create a barrier to enter the market? If so, please explain why 

this is the case. 
We do not consider that this proposed standard condition would create a barrier to enter the market.  
 
 
(e) Do you have any other comments on the proposed standard condition or how it is drafted? 
Our members have provided some initial feedback on the examples provided by the FMA of information 
regulatory returns are likely to require.  

For our insurer members, it can be difficult to establish the number of “consumers”.  Whilst insurers have 
robust reporting at a benefit/risk level, calculating the number of “consumers” can be complex and in 
some cases, it is simply unknown and can only be estimated. For example, under a Group Life insurance 
policy issued to a policyholder who is a corporate entity for the benefit of its employees, the number of 
employees covered under the policy is likely to fluctuate throughout the period of insurance. The insurer 
may not be aware of the exact number of employees at any point in time or informed of changes unless 
these are significant, for example, outside the range agreed at inception of the policy.  

It is important for the FMA to clarify what its definition of a “product” is.  As stated above, most life 
insurers count  benefit types and a “product” could be made up of multiple policies all of which may have a 
variety of different benefits. 
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We would also encourage the FMA to consider the timing of the request for regulatory returns to ensure it 
does not coincide with other extremely busy times, such as the end of financial year. This would help FIs 
manage their resourcing and minimise the associated compliance costs.   
 
 
4. Condition 4 – Outsourcing 
(a) Do you agree or disagree with the proposed standard condition? Please provide your reasons. 
In line with New Zealand’s twin peaks model, we encourage the FMA to consider what other outsourcing 
requirements regulated entities are subject to, to ensure that there is not duplication or inconsistencies 
between the regimes. We have concerns that the proposed standard could potentially be more expansive 
than the existing requirements of either the FMA or RB, which could lead to unnecessary complexity and 
excessive compliance burden and cost, particularly if arrangements need to be frequently notified to the 
FMA under standard condition 2 or section 412 of the Financial Markets Conduct Act 2013 (FMCA). Given 
the wide application of proposed standard condition 4, the compliance burden would significantly 
outweigh any customer benefits gained through the proposed supplier due diligence. In addition, without 
seeing the Application Guide, we question what possible outsourcing arrangements could be included 
within the CoFI licensing requirements that are specific to the conduct regime and are not already covered 
in licensing requirements for other regimes.   

Insurers are required under the Insurance (Prudential Supervision) Act 2010 (IPSA) to be subject to, and 
take all practicable steps to comply with, a risk management programme. This programme must set out 
the procedures that the insurer will use for the effective identification and management of risks including 
insurance risks and operational risks such as outsourcing of core functions. The RB is currently reviewing 
the IPSA and has consulted specifically on proposed requirements for outsourcing.   
Large banks are generally subject to a standard condition of registration relating to outsourcing which 
requires them to meet RB expectations as set out in the current RBNZ Banking Standard 11. Banks are also 
likely to be required to comply with outsourcing standards under the upcoming Deposit Takers Act. As FIs 
have existing requirements, we do not consider that the proposed new requirements are necessary. This is 
in contrast to the new financial advice regime where many entities or individuals who now hold a FAP 
licence were not previously subject to a licensing regime with oversight from a regulator. Accordingly, we 
encourage the FMA to consider an exemption for FIs that are already subject to outsourcing requirements. 

Furthermore, the proposed standard condition 4 relating to outsourcing and proposed standard condition 
5 relating to business continuity and technology systems relate to the core functions of being a FI and do 
not relate specifically to how FIs ensure they treat their customers fairly. Therefore, we question whether 
conditions 4 and 5 are necessary or appropriate as standard licencing conditions under the CoFI licensing 
regime.   

One of the examples of arrangements captured by proposed standard condition 4 is hosting of technology 
that supports the provision of relevant services and associated products to consumers. Whilst technology 
is a key enabler of our member’s core operations, we consider it more appropriate for a conduct licensing 
regime to focus on how outsourcing a core function impacts a FI’s ability to treat consumers fairly (if it 
does at all). As currently drafted the scope of the condition is far wider than this.   

For a complex FI, there are likely to be a vast array of outsourced arrangements relating to core functions 
with a range of different outsource providers. If this condition is retained, it is important that the condition 
is clearly articulated so it relates to a FI’s obligations under CoFI and its ability to treat consumers fairly as 
opposed to broader requirements.   
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Therefore, we consider that the scope of what is to be included in this proposed standard condition needs 
to be very clear and specific to the treatment of consumers. This area may benefit from further 
consultation or from the FMA conducting a targeted industry workshop. 
 
 
(b) What core services that will be related to your financial institution service do you currently outsource? 
Generally, the core services related to our members’ FI services that they may outsource include 
underwriting, claims management, call centres, IT services, hosting, and software services.  
 
 
(c) We are proposing that any parts of your financial institution service that are performed by an 

authorised body on your financial institution licence will not constitute an outsourcing arrangement for 
the purposes of this condition. Do you agree or disagree with this proposal? Please provide your 
reasons. 

We have no specific comment on this proposal and encourage reference to individual member 
submissions.  
 
 
(d) Would the proposed standard condition create any additional compliance costs for your business? If 

so, please detail those costs. 
There may be additional compliance costs involved depending on the scope of this condition and the 
FMA’s expectations for how a FI effectively monitors performance of its outsourced providers including 
any reporting requirements.  
 
 
(e) Would the proposed standard condition have any other adverse impact on your business? If so, please 

describe what this would be. 
Many of our members are still assessing the potential impacts of this proposed standard condition, 
however we encourage reference to individual organisation submissions for possible further details. 
 
 
(f) Does this proposed standard condition create a barrier to enter the market? If so, please explain why 

this is the case. 
We do not consider that this proposed standard condition would create a barrier to enter the market.  
 
 
(g) Do you have any other comments on the proposed standard condition or how it is drafted? 
We suggest additional clarification could be added to reflect that the nature of the service being 
outsourced, the nature of the licensee’s business, and the overall context will inform a risk analysis as to 
the level and content of due diligence performed. We also think it is more appropriate for the word 
“should” to be replaced by the word “could” when discussing matters that could be considered when 
conducting due diligence.    
 
 
5. Condition 5 – Business continuity and technology systems 
(a) Do you agree or disagree with the proposed standard condition? Please provide your reasons. 
As noted in response to proposed standard condition 4, considering FIs are also required to be registered 
or licenced and regulated by the RB, we strongly encourage the FMA to ensure that requirements between 
the regimes are consistent and do not result in duplication for regulated entities. As currently drafted the 
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proposed condition is very broad and does not relate specifically to a FI’s obligations under CoFI. We 
reiterate that we encourage the FMA to ensure licensing conditions do not duplicate with existing 
requirements creating uncertainty and unnecessary compliance costs.   

For example, the Deposit Takers Bill when passed will allow for the issuing of standards pursuant to that 
Act which may cover Business Continuity Plans (BCP), Disaster Recovery Plans, cyber risks, and outsourcing. 

The RB has issued Guidance on Cyber Resilience which applies to all entities regulated by the RB, including 
registered banks, licensed non-bank deposit takers, and licensed insurers. We suggest licensing conditions 
and regulatory requirements in relation to BCP and technology more appropriately fit with the RB’s 
regulatory mandate and query whether this condition is necessary or appropriate under the CoFI regime.     

The notification period under this proposed standard condition for any event that materially impacts a 
critical technology system is 72 hours. This is much shorter and inconsistent with FAP licences, which is 10 
working days. Whilst we acknowledge that critical technology systems are key to maintaining a well 
trusted financial services industry, some members consider that this may cause a financial strain on 
businesses who will need to adapt processes and engage additional resources to respond within this 
timeframe. For some members, this may mean IT, risk and compliance resources would now need to be 
available at all times. We also query whether this is an appropriate timeframe under a conduct licensing 
regime, where a material impact on critical technology would not necessarily have the same conduct 
implications as it would for prudential matters.  

If this proposed standard condition is retained, we consider alignment with the 10 working days for FAP 
licences is appropriate. In the first 72 hours after an event that materially impacts the operational 
resilience of a critical technology system, the FI will be focused on actioning its BCP and remedying the 
issue as soon as possible in order to continue to service its customers. A requirement for a FI to notify a 
regulator (or potentially multiple regulators in the event of overlap in oversight by the FMA and RB) within 
the first 72 hours will only serve to distract the FI from this focus. FIs already have significant motivation to 
resolve an event that materially impacts the operational resilience of a critical technology system in order 
to manage the significant associated financial and reputational risks.  

It is also important to clarify when a timeframe for notification commences. A FI may experience 
intermittent outages of a critical technology system and it may take a number of days before it is 
determined to be an event that materially impacts the operational resilience of that system. The 72 hour 
period should only commence once that determination has been made.   
 
 
(b) Do you currently have a documented business continuity plan? 
Our members will respond to this question in their individual submissions.  
 
 
(c) Will you rely on critical technology systems to deliver the market service of acting as a financial 

institution? If not, why do you not consider any of your technology systems to be critical? 
Many of our members will rely on critical technology systems. However, we recommend reference to our 
members individual submissions for details. 
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(d) Would the proposed standard condition create any additional compliance costs for your business? If 
so, please detail those costs. 

Until the FMA issues its guidance on its expectations for a fair conduct programme, it is difficult to assess 
whether increased compliance costs to adapt these systems will be incurred.    
 
 
(e) Would the proposed standard condition have any other adverse impact on your business? If so, please 

describe what this would be. 
We consider that the scope of this proposed standard condition is wide and has the potential to extend  
much further than conduct related matters. Given the wide ranging impact of fair conduct programmes on 
every aspect of a FI business this has the potential to cover almost all business correspondence and 
therefore could create a significant compliance burden. 

We recommend further clarification on the perimeters of this proposed standard condition be provided.  
 
 
(f) Does this proposed standard condition create a barrier to enter the market? If so, please explain why 

this is the case. 
We do not consider that this proposed standard condition would create a barrier to enter the market.  
 
 
(g) Do you have any other comments on the proposed standard condition or how it is drafted? 
As noted above, the scope of this proposed condition is wide and there could be some confusion about the 
extent of the reporting that is expected, particularly as the explanatory note states that you must have 
arrangements to notify the FMA if the technological or cyber security event has a material adverse impact 
on consumers. We encourage clarification on whether there would be an expectation to notify even in the 
case where very few consumers were affected, or if the event was remedied in a very short time frame, for 
example, where a system was only unavailable for a few hours.    
 
 
6. Condition 6 – Record keeping 
(a) Do you agree or disagree with the proposed standard condition? Please provide your reasons. 
We consider here to be some issues with this proposed standard condition. Under the CoFI amendments 
to the FMCA, the term “consumer” is used to cover persons to whom FIs may owe obligations in terms of 
conduct (section 446S). However, a “consumer” in this context is broader because it covers persons to 
whom a relevant service is offered, even if no service is ultimately provided or associated product 
acquired. This causes practical issues around how a FI can obtain consent from a non-customer for the 
FMA to view relevant records.   

The explanatory note to this proposed Condition 6 specifies requirements to retain records to demonstrate 
how the FI has established, implemented, and maintained their fair conduct programme and taken all 
reasonable steps to comply with it. We recommend further clarity on this detail and what records would 
satisfy this requirement as given the scope of fair conduct programmes, the required records may be 
significant and beyond what is necessary or reasonable.  

Requiring records to be made available to the FMA (including customer records) for review at their offices 
may be impractical and sending customer records in any form will be a risk. 
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Some of our members also note that they would need to review their Privacy Statement to cover the 
possibility of the provision of personally identifiable information to the FMA. 
 
 
(b) Would the proposed standard condition create any additional compliance costs for your business? If 

so, please detail those costs. 
In addition to our response to Question 6(a), there is possibly additional compliance costs if the process for 
extraction of customer records and their transfer to the FMA are required.  
 
 
General Feedback 
In respect of the licencing process, we strongly recommend that the FMA considers learnings from the FAP 
licensing process and utilises those learnings in the CoFI licensing, and we are happy to engage further to 
provide this feedback. We encourage the provision of clear guidance and early sign posting to FIs around 
what the FMA are looking for in licence applications. We note that the proposed licensing window is 
around 18 months, however if the FMA intends to stagger the closing window for applications before the 
end of the period (as occurred with FAP licensing) then this should be communicated early so FIs can 
prepare. 

We also suggest the FMA considers renaming the ‘financial institution licence’ to a ‘financial institution 
conduct licence’. Whilst we acknowledge references within the CoFI legislation, it can be confusing to refer 
to a ‘financial institution licence’ when many of our members already hold licences to be a financial 
institution or other licences under the FMCA, for example a FAP. We consider it more appropriate to have 
clarity that this licence relates to a FI’s conduct towards consumers. 
 



 
 

7 September 2022 

CoFI Consultation 

Financial Markets Authority  

Wellington  

By email: consultation@fma.govt.nz  

 
Dear Madam/Sir,  
 
Re: Consultation paper: Proposed standard conditions for licenses under CoFI   
 
Thank you for the opportunity for the Financial Services Federation (FSF) to provide 
feedback to you on the proposed standard conditions for financial institution licenses under 
the Financial Markets (Conduct of Institutions) Amendment Act 2022 (Act). 
 
By way of background, the FSF is the industry body representing responsible non-bank 

lenders, fleet and asset leasing providers and credit-related insurance providers. We 89 

members and affiliates providing these products to more than 1.6 million New Zealand 

consumers and business. Our affiliate members include internationally recognised legal and 

consulting partners. A list of our members is attached as Appendix A. Data relating to the 

extent to which FSF members (excluding Affiliate members) contribute to New Zealand 

consumers, society and business is attached as Appendix B. 

 

As you will see from the FSF member list, as in Appendix A, the financial institutions to 

which the conduct regime will apply who are members of the FSF are the four Non-Bank 

Deposit Taker (NBDT) members, five Credit Unions or Building Societies, and the small 

credit-related insurance providers.  

This submission will largely represent the views of these members rather than the 

remainder of the membership that are Non-Deposit-Taking Lending Institutions (NDLIs) or 

the Affiliate membership.  

 

Although, as responsible lenders who take their compliance obligations very seriously, the 

NDLI members are keeping a watching brief on the requirements of the conduct regime to 

ensure that they do not remain out of step with what is being required of other financial 

institutions. 

 
Before addressing the specified questions, the FSF has some introductory comments to 
make on the Act and the standard conditions. 
 
 



Introductory comments  
 
Registered banks are important, and so are NBDTs and other licensed entities, and thus, the 
preservation of their existence in the market. The significant role that NBDTs and smaller 
insurance providers play in the domestic market is not entirely understood by the 
regulators, as we have witnessed by the lack of existing proportionality in regulation 
affecting deposit takers. Particularly, NBDTs play a significantly important and niche role in 
providing financing to communities, iwi, and typically marginalised populations to whom the 
banks cannot offer their streamlined and automated services. Impacting NBDTs and small 
insurance providers so much that their operations are at stake, is essentially placing another 
barrier between those hard-to-reach populations and niche markets and their access to 
stable financing in Aotearoa.  To continue to legislate and regulate with this lack of 
proportionality is a serious concern to the FSF, and must be amended to appropriately 
consider the entirety of New Zealand’s financial markets to allow for these smaller entities 
to remain in operation.   
 
Further, the FSF will comment on the duplication of many of the requirements in these 
standards to other licensing regimes capturing our members. For businesses who are 
already licenced say to the Reserve Bank of New Zealand (RBNZ), they will find it easier as 
these licence standards are a combination of a Risk Management Policy, Business Continuity 
Policy and to some extent the Anti Money Laundering (AML) policy.  The standards would 
appear to require similar processes to these specified, however, the level of detail as to 
what the standard will actually require will determine the onus imposed on these entities, 
and thereby, their ability to cope with, yet another, licensing regime.  
 
The onerous licensing requirements will be important to be clarified early to allow for an 

appropriate length of time for entities to set up appropriate and effective policies and 

procedures to meet them to allow those smaller entities to comply with a more cost-

effective process without harming the resources these entities have available to them.  

Although the system should be in place early, there should be effective communication 

between all CoFR members to ensure appropriate alignment between all the regimes and to 

avoid confusion and improve efficiency for both the regulators and the regulated.  

Now the FSF will speak to any comments on each of these standards below. As opposed to 
answering each question, a more high-level answer will be provided covering all aspects of 
the questions that relate.  
 
Condition 1 – Ongoing requirements  

The FSF and its members agree with the proposed standard condition, however, only in the 

case that the reporting requirements are not frequent and are consistent. The timing details 

surrounding the ongoing requirements will be eagerly awaited so entities are able to fully 

understand the onus imposed by this standard.   

This timing factor allows an opportunity for proportionality to come into fruition. The FMA, 

alongside other CoFR bodies, is encouraged to adopt proportionality in their finalisation of 

the details surrounding the ongoing requirements. 



Ongoing requirements for those larger institutions such as banks, are able to be set up with 

systems and processes, but those that are smaller entities with minimal resources don’t 

necessarily have the resources which the larger banks possess to record and report. This 

aspect of ongoing requirements requires a great deal of proportionality consideration to 

ensure that the regulations, once finalised, are equitable and considerate of size, nature, 

and risk of the entity. 

Further, the ongoing requirements should be complied with at all times, however, should 

relate specifically to the fair conduct programme. This purpose will need to be bared in 

mind when drafting the accompanying detail of this standard condition.  

Condition 2 – Notification of material changes  

In regard to notification of material changes, the FSF contends that the example given as 

inappropriate is not entirely reflective of actual examples or situations that many entities 

would find themselves in.  

The likelihood and the frequency of the example articulated is so unlikely or infrequent to 

be considered an actual example on which entities can rely to set a precedent or provide 

any indication of what a material change may be. Rather, the example provided fails to 

showcase any amendment to CoFI obligations in the slightest and does seem over the top. 

The FSF requests that further examples are provided as to what circumstances constitute a 

material change to adequately direct licensees in their process of compliance.  

Further, entities are required to submit identical, if not immensely similar, information to 

three, or sometimes four, regulatory and enforcement agencies, therefore the need for this 

notification is not entirely understood. In saying this, the FSF would encourage more 

communication between the CoFR entities to ensure that the reporting overlap has been 

minimised as much as possible, and legislative regimes and licensing is as efficient as 

possible for both those regulated and those who regulate.   

Condition 3 – Regulatory returns  

This condition also appears to be another duplication and overlaps with other requirements 

for other licensing regimes entities will be bound by, particularly to the RBNZ for licensing as 

a deposit taker. Further clarity will be required as to the details surrounding regulatory 

returns, and whether this information will be much of a duplication of what is already 

required, or whether there is further complexity and comprehension of the information 

required for this licensing regime.  

The FSF membership has concerns regarding the duplication of effort, which is concerning 

for those members who are smaller in nature, risk, and portion of the market, and therefore 

their natural risk and resource availability. Further, the FSF supposes that regulatory 

changes linked to CoFI are geared towards conduct on consumers, and therefore, the 

accompanying detail on regulatory return information should only relate to consumer 

information, this approach factors proportionality and mitigates further efforts of 

duplication between the regimes.  



The regulatory returns appear similar to the AML annual returns that entities are currently 

required to do. A criticism to consider in regard to the AML annual returns would be that 

entities are often required to submit significant and substantial amounts of information, and 

no engagement after this submission is heard. This provides for concerns regarding the lack 

of constructive feedback or educational opportunities for entities who are proactive in their 

compliance, however, are not necessarily as well-resourced as those larger entities. The FSF 

queries whether the possibility of constructive engagement could be considered for the 

FMA, particularly as the licensing standards are in their earlier years, as opposed to 

disproportionate enforcement for those smaller entities who are less likely to be 

understood well by regulatory entities and those who are being hit hardest by the 

demanding regulatory landscape. 

Condition 4 – Outsourcing  

The FSF states that any kind of monitoring would require costs. So, proportionality should 

also be applicable here, as the costs imposed on larger entities again are not as significant as 

those costs imposed to smaller entities with smaller profit margins and smaller niche 

communities of customers.  

There also needs to be absolute clarity that the definition of outsourcers is just outsourcers, 

and the scope of this definition will not leak into the definition of distributors, as such a leak 

would cause significant unintended consequences to licensed entities. Further on this 

definitional point, it has not been made clear whether authorised bodies are to include non-

charging institutions and those under trusts. Clarity on these points should be provided prior 

to finalisation of the standard.  

Again, outsourcing details need to align to processes that affect the end consumer. 

Although information technology and other arrangements may be outsourced, they do not 

necessarily have a direct impact on the end consumer. For example, some of our members 

outsource claims management to other entities and therefore, this would fall within the 

outsourcing definition under this condition. However, outsourcing their IT network to 

another entity would not feature under this obligation. This provides further rationale to the 

consideration for the narrowing scope of what outsourcers are defined as under these 

regulations.  

Members are already undergoing significant due diligence processes on all their suppliers 

and providers to a high level to ensure that they are satisfied with their suppliers’ conduct. 

Including this in the license obligations could be perceived as excessive amounts of control, 

as this allows for significant levels of control over entities and their interactions with such 

outsourcing providers, and also consequently imposes a large onus on licence holders.  

Proportionality should again be considered in this context, particularly in operation and the 

implementation of this obligation which will again be difficult for smaller entities to 

continue on with. This leads on to the Business Continuity Policy, as members are already 

recording risks relevant to outsourcing in the event of disruption or disaster, in existing 

plans which appropriately accommodate this licensing standard.  



Licensed entities are already covered under prescriptive and detailed regulation of 

outsourcing under the Reserve Bank of New Zealand’s BS11 Outsourcing Policy.  When the 

new Deposit Takers Bill comes into effect deposit takers will be required to comply with 

Standards issued under that Act.  Standards may be issued covering outsourcing, business 

continuity planning, and cybersecurity risk.  Accordingly, there is potential for deposit takers 

to again be subject to overlapping regulation under the two (new) regimes.  This may not be 

an optimal outcome from an efficiency perspective, and the FMA should be encouraged to 

work with the Reserve Bank to ensure consistency.  

Condition 5 – Business continuity and technology systems  

The FSF members covered by this licensing regime do not necessarily rely on critical 

technology systems to deliver market services to the extent that other large institutions 

would be reliant on, so again proportionality should be considered when requiring the 

reporting on this standard. Imposing such reporting requirements would be causing 

disproportionate costs on those entities who then do not require these, and thereby do not 

need to report on these. This aspect of the standard allows the FMA to uphold 

proportionality considerations, and the FSF urges this.  

Further, members note that Business Continuity Plans (BCP) are already required for RBNZ 

licensing, and therefore query whether this duplication in requirements could be made to 

be more efficient for entities. The FSF eagerly awaits the details of this standard, as it will be 

critical in understanding the necessity for a duplication of effort.  

Condition 6 – Record keeping  

What is currently required seems reasonable to the FSF, as much of what is stipulated is 

already expected by other regulators, and by this precedent it would appear reasonable 

(aside from the duplication argument to consider).   

A consideration of importance is the onerous requirement for consumers to expressly 

consent to the release of a company’s records to the FMA. Although it may be considered 

under a title such as ‘share your information for any legal purposes’ consumers are not likely 

to give sufficient attention to this.  

Concluding remarks  

The FSF acknowledges that many of the standards and their accompanying obligations are 

not entirely new. Although this duplication could be perceived as favourable, it is not 

necessarily enough to counter the resource and effort required for compliance initially. On 

this basis, the FMA is encouraged to consider proportionality where we have indicated, and 

further, to allow for detail to be further clarified and consulted on. The FSF eagerly awaits 

the opportunity to further consult on finalised regulations.  

Further, the FSF’s main concern surrounding duplication of requirements sits around the 

avoidance of inefficiency and confusion. Overlapping regulation is not considered efficient, 

and the FMA is encouraged to work with the CoFR, particularly the RBNZ, to ensure the 
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(COFI) requiring financial institutions2 to develop “fair conduct programmes” aimed at ensuring that 

consumers receive fair treatment from organisations distributing certain financial advice products 

and providing financial services.  

Once in force, COFI will require licensed insurers to obtain a licence relating to the market service of 

acting as a “financial institution”. 

That will mean that many licensed insurers may be required to hold three concurrent licences: 

- A licence to act as an insurer in New Zealand, issued by the RBNZ under IPSA; 

- A market service licence to provide financial advice (commonly referred to as being a 

licensed “FAP”)3 with regulatory oversight by the FMA; and 

- A separate market service licence to act as a financial institution, with regulatory oversight 

by the FMA4. 

However, the marketplace is complex and not all involved in the provision of general insurance 

products will be insurers (they might be intermediaries involved in the sale and distribution of 

insurance products). Not all insurers deliver product to consumers (being more focused on the 

commercial market), and not all insurers or intermediaries are FAPs. 

While this context is known to the regulator and the industry, it is worth painting the picture of the 

already complex compliance landscape within which the insurance industry must operate. It is 

important that the development of new requirements align with and complement existing 

regulations. 

As currently drafted, some of the proposed standard conditions are extremely broad and overlap 

and/or duplicate with existing obligations on financial institutions.  These obligations include existing 

prudential requirements that are subject to regulatory oversight from the RNBZ. Overlap and 

duplication in obligations and regulatory requirements result in uncertainty and unnecessarily 

increases compliance costs.  In line with New Zealand’s twin peaks model, we strongly recommend 

overlap and duplication are avoided and there is clarity as to which entity is the responsible 

regulator.   

The main concerns of general insurers 

The wording of the Proposed Conditions is very broad and goes beyond matters intrinsically related 

to the new conduct regime.  

➢ The Proposed Conditions should relate specifically to the fair conduct requirements 

introduced by COFI. They should not impose broader requirements on a financial 

institution’s core business that do not relate to those requirements and are not related to 

the interface between the financial institution and consumers5. 

 
2 The definition of “financial institution” under the Financial Markets (Conduct of Financial Institutions) 
Amendment Act 2022 includes licensed insurers providing relevant services to consumers. This submission is 
from the perspective of the General Insurance provider. 
3 Contrasted with an organisation that simply provides information about financial products, being a “non-
FAP”. 
4 These licences are or will be issued by the Minister of Commerce and Consumer Affairs, on the advice of the 
FMA, and the actions of licensees are overseen by the FMA. 
5 If the intent was for such matters to be overseen by the FMA, this should have been explicitly considered in 
consultation with industry and then provided for in the legislation. 































 

the Explanatory Note.  As such, it has limited effect, and there is a reasonable prospect of 
Financial Institutions feeling they need to take a broad interpretation of what may 
constitute an outsourcing arrangement and include intermediated distribution as within 
scope, given that there are mutual obligations of ensuring intermediated services are 
consistent with the fair conduct principle. 

We submit that the position would be far clearer and avoid adding an unnecessary 
compliance burden for all concerned if an express carve-out for intermediaries was 
provided in the proposed standard condition, or as a minimum in the Explanatory Note.  
This could be achieved by expressly excluding intermediaries that engage with financial 
institutions in distributing relevant services and associated products from the concept of 
‘outsource provider’, or stating that an intermediary is not regarded as a Financial 
Institution’s outsource provider merely by virtue of distributing relevant services or 
associated products of that Financial Institution.  

If there is any residual concern that incorporating this carve-out may somehow expose 
consumers to the risk of an intermediary’s services not being provided in a manner 
consistent with the fair conduct principle, the carve-out could be limited to intermediaries 
who are licensed FAPs. 

4(c) We are proposing that any parts of your financial institution service that are 
performed by an authorised body on your financial institution licence will not 
constitute an outsourcing arrangement for the purposes of this condition. Do you 
agree or disagree with this proposal? Please provide your reasons. 

Yes, we agree with this proposal.  An Authorised Body will already be captured under a 
Financial Institution’s licence, so treating contractual arrangements between them as an 
outsource would achieve no regulatory benefit for the purposes of the CoFI regime.  

4(d) Would the proposed standard condition create any additional compliance costs for 
your business? If so, please detail those costs. 

NZAA is unable to quantify the potential cost of having its intermediary services captured 
within the concept of an outsource service. However, there would inevitably be some cost 
or demand on resources incurred as a result, which in our view would add an 
unwarranted additional compliance burden for no consumer benefit. Any cost that might 
be incurred would be unreasonable.  

4(e) Would the proposed standard condition have any other adverse impact on your 
business? If so, please describe what this would be. 

We would not expect the proposed standard condition to have any other adverse impact 
on our business. This is on the basis that the standard conditions will correlate to conduct 
and fair treatment of customers. However, there remains a risk that if Financial 
Institutions treat intermediary services as being within scope, there will be disruption to 
existing arrangements to address the condition requirements, which may impact 
negatively on NZAA’s business. 
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About NZBA 

1. The New Zealand Bankers’ Association (NZBA) is the voice of the banking industry. 

We work with our member banks on non-competitive issues to tell the industry’s story 

and develop and promote policy outcomes that deliver for New Zealanders.  

 

2. The following seventeen registered banks in New Zealand are members of NZBA: 

• ANZ Bank New Zealand Limited 

• ASB Bank Limited 

• Bank of China (NZ) Limited 

• Bank of New Zealand 

• China Construction Bank 

• Citibank N.A. 

• The Co-operative Bank Limited 

• Heartland Bank Limited 

• The Hongkong and Shanghai Banking Corporation Limited 

• Industrial and Commercial Bank of China (New Zealand) Limited 

• JPMorgan Chase Bank N.A. 

• KB Kookmin Bank Auckland Branch  

• Kiwibank Limited 

• MUFG Bank Ltd 

• Rabobank New Zealand Limited 

• SBS Bank 

• TSB Bank Limited 

• Westpac New Zealand Limited 

 

Introduction 

NZBA welcomes the opportunity to provide feedback to the Financial Markets Authority 

(FMA) on the Consultation: Proposed Standard Conditions for Financial Institution Licences 

(Consultation Paper).  NZBA commends the work that has gone into developing the 

Consultation Paper. 

 

Contact details 

3. If you would like to discuss any aspect of this submission, please contact:  
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Introduction 

NZBA appreciates the FMA’s engagement on licensing under the Financial Markets 

(Conduct of Institutions) Amendment Act 2022 (CoFI).  

We understand the licensing conditions are intended to support the purpose and scope of 

CoFI and help the FMA effectively monitor the licensed population that is required to comply 

with the fair conduct provisions of the Financial Markets Conduct Act.   

The proposed conditions capture multiple services that are already regulated by existing 

regimes, and in some cases those existing regimes cover the same matters in the proposed 

licence conditions.  To help avoid an unintended compliance burden on Financial Institutions 

(FIs) that are subject to overlapping prudential requirements, our view is that the language 

used in the conditions needs to be more specific and targeted so that the intended reach 

and scope of each condition is sufficiently clear.   

We do support the FMA taking a consistent approach with other licences issued by the FMA 

so that various licensing requirements can be managed efficiently where there is overlap, 

however this approach needs to be balanced against ensuring that the purpose and scope 

of each condition within the context of CoFI is clearly articulated. 

We set out specific comments on the conditions below.  We encourage the FMA to provide 

further clarity on the requirements as soon as possible, particularly those that will require 

systems changes for FIs such as the regulatory reporting requirements.  We request that 

any regulatory reporting requirements are subject to a transition period following the 

commencement of the new conduct regime.  We would also be happy to discuss further any 

changes the FMA is intending to make.  

 

Condition One: Ongoing Requirements 

NZBA supports this condition in principle.  We agree that this licence should not be a “point 

in time” licence, but note that it is difficult to make an informed assessment of the impact of 

this condition until the Financial Institution Licence Application Guide (Guide) is available.  

Accordingly, we strongly encourage the FMA to release this Guide as soon as possible.  FIs 

should have the opportunity to provide feedback on this condition once the extent of the 

obligations under the Guide is known.  

At this stage, and echoing our comments above, our view is that the eligibility criteria for the 

CoFI license should be consistent with the eligibility criteria across other licensing regimes to 

avoid additional and duplicative compliance burden.  We also point out that entities are 

subject to “fit and proper” requirements under other regimes administered by the FMA (such 

as Financial Advice Provider (FAP) regime) and the Reserve Bank of New Zealand (RBNZ) 

(see BS10 Review of Suitability of Bank Directors and Senior Managers issued March 2011).  

We propose that where an entity has met elements of eligibility criteria under other licences, 

the FMA consider if this information can be utilised under the CoFI licensing process to avoid 

duplication of efforts for captured entities. There is precedent for this approach under other 

regimes.  For example, registered banks need not obtain fit and proper person certifications 

for the purposes of the Credit Contracts and Consumer Finance Act 2003 (CCCFA). 



 
 
 
 

 
 

  4 

 

Condition Two: Notification of Material Changes  

In the interests of certainty and future-proofing the licence, the explanatory note should go 

further to explain and clarify what will constitute a “material change”.  Additionally, the 

examples given and the explanatory note creates some ambiguity as to what changes would 

be considered “material”.  We would welcome a definition of “a material change to the nature 

of your financial institution service” and more detailed examples covering a broader range of 

scenarios.   

Condition Three: Regulatory Returns  

Further to our comments above, we support this condition on the basis that it is intended 

to facilitate the FMA obtaining updated information from FIs that the FMA reasonably 

requires to monitor FIs’ ongoing capability to perform the financial institution service in 

accordance with the applicable eligibility criteria, and in a manner that meets the COFI 

requirements. 

Banks provide (or will shortly be required to provide) a number of comprehensive 

regulatory returns across different regimes, and to different regulators, for example, 

under their DIMS, derivatives, MIS and FAP licences, and annual returns under the 

CCCFA.  Banks also provide extensive data and information to the RBNZ.  Without 

understanding the information the FMA expects to receive, we are concerned about the 

potential duplication of reporting to regulators and the compliance burden this will 

create.  We also note that the FMA has yet to consult on the information that will be 

required for FAP regulatory returns.   

We request that any regulatory reporting requirements are subject to a transition period 

following the commencement of the new conduct regime, similarly to the approach 

taken to regulatory reporting under the CCCFA. This will allow FIs to implement any 

required systems changes in an orderly manner. 

We encourage the FMA to consider how the existing reporting provided by captured 

entities can be leveraged where relevant, and how the proposed regulatory returns for 

both CoFI and FAP regimes can be aligned to avoid unnecessary and duplicative 

compliance burden for captured entities.  We also request that the FMA publish its 

regulatory return requirements as soon as possible, to allow captured entities sufficient 

time to understand and prepare for operationalising the requirements. 

The explanatory note includes that the regulatory returns are likely to require reporting 

on numbers and types of breaches.  If breach reporting is to be included, there will need 

to be appropriate materiality thresholds set (we note this position is consistent with the 

reporting required under the Financial Markets Conduct Act, section 412).    

Condition Four: Outsourcing  

Some banks are subject to prescriptive and detailed prudential regulation of outsourcing 

under the RBNZ BS11 Outsourcing Policy.  Banks will also likely be required to comply 
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with standards under the new Deposit Takers Act covering outsourcing, business 

continuity planning and cyber security risk.  Accordingly, we encourage the FMA to 

consider an exemption for registered banks that are already subject to a significant 

outsourcing requirement.   

If no such exemption is available to registered banks that are already subject to other 

outsourcing regulatory regimes, it is crucial that the FMA is careful to align any 

outsourcing requirements to those other regimes, to minimise complexity and 

compliance burden.  We also note that the compliance cost, and impact on commercial 

outsourcing arrangements could be significant for registered banks that are required to 

comply with multiple and overlapping regimes.  At this stage, we have not seen enough 

detail on the scope of the condition to comment on the degree of alignment with other 

regimes.  As noted above, the scope of this condition should be specifically linked to 

conduct requirements rather than being a broader requirement that goes to a FI’s 

operations as a provider of financial services for customers.  

We would welcome clarity around whether the “important matters that should be 

considered when conducting due diligence” are mandatory, or merely suggestions as to 

what an FI may consider.  We would also welcome clarity on whether, and if so, how, 

such due diligence will be monitored and evidenced.  

Further consideration and guidance should be given with respect to some of the 

complex issues that can arise in relation to the regulation of outsourcing arrangements, 

for example: 

• transitional arrangements (as in some cases, for example, an FI may have entered 

into a long-term service arrangement, and the terms are not able to be renegotiated 

until the contract is renewed). 

• confidentiality restrictions that prevent access to certain supplier records or 

information.  For example, while service providers usually agree to have BCP 

obligations, it is not uncommon for the details of their BCP arrangements to be highly 

confidential and protected.   

• record keeping and evidencing expectations of the FMA, particularly given the 

volume of outsourcing arrangements that this condition may impact. 

• the scope of outsourced services and functions that this condition may impact.  We 

understand that substantial effort and resource has been invested in supporting the 

ongoing management of the RBNZ’s BS11 “white list” of services and functions, and 

we query whether a similar white list may be needed for this condition if the scope of 

the condition is not further defined.   

Condition Five: Business Continuity and Technology Systems  

We note the inconsistency between the prescribed time frame of 72 hours for reporting 
events to the FMA under the proposed standard for business continuity and technology 
systems, and the 10 working days provided for the equivalent standard under the FAP 
license.  The RBNZ also has different requirements in this area.  
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Furthermore, as above, CoFI also captures activities related to MIS, Derivatives and DIMS.  
These activities do not have business continuity and technology systems conditions attached 
to respective licences, so we note that this proposed condition for the CoFI license may 
effectively impact and alter existing FMA licences for other regimes. 
 
If the 72 hour window is retained, it would be helpful for the FMA to clarity that this window 
starts when it has been confirmed that an event has taken place that meets the reporting 
threshold.  

Condition Six: Record Keeping  

Further guidance on the scope of this condition is critical.  We understand that the 
intention of the condition is to cover record keeping that directly relates to a FI’s fair 
conduct programme.  The drafting of this condition should be sufficiently clear to prevent 
unintended interpretations (for example the reference to obtaining consumers consent 
to the FMA viewing records could lead to a position where every single customer 
interaction is being recorded, which would require significant resource and would be 
burdensome in terms of compliance costs for businesses without any demonstrable 
benefit). 
 
We would also welcome clarification on the types of types of records that are expected 
to be maintained to show how COFI Act requirements are met (as ordinarily FIs would 
expect to maintain records demonstrating that compliance has been achieved, rather 
than demonstrating how compliance has been achieved).   
 
It would be helpful if the FMA could provide examples of what specific records they are 
expecting to be retained and provided.  
 
We have some concerns around the practicalities of implementing “consumer” consent to 
the FMA viewing or obtaining records in the conduct context because it covers persons to 
whom a relevant service is offered, even if no service is ultimately provided or associated 
product acquired.  We suggest that the reference to “consumers consent” is replaced with 
“customers consent” in the explanatory note.  If a FI was required to obtain consent from 
every “consumer” before they had become that FI’s customer, significant process changes 
would be required in order to ensure that consent was obtained.   
 
We also consider that the 10 working day period for providing these records may be difficult, 

and suggest that a 20 working day period is adopted instead, with FIs being able to apply for 

an extension of this timeframe if the nature of the request is more complex.  
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1. Condition 1 – Ongoing requirements

(a) Do you agree or disagree with the proposed standard condition? Please provide your 
reasons.
UniMed agree in principle that a Financial Institution should be required to continuously satisfy the 
standards upon which it has been granted its CoFI licence, rather than this be a ‘set and forget’. However, 
as the eligibility standards for obtaining the CoFI licence have not been issued we are unable to comment 
on whether this proposed condition may be too broad.

UniMed agree that policies, processes, systems and controls relating to a Financial Institution’s fair 
conduct programme (being how it operationalises the fair conduct principle required by the legislation) 
should be regularly reviewed to ensure that these remain effective.  

As a smaller Financial Institution, without the same dedicated resources of the larger entities, we would 
support an explanatory note to this condition allowing the Financial Institution to perform regular reviews 
(taking a proportionate risk-based approach) of its policies, processes and controls, rather than requiring a 
continuous review. Minor changes, which do not affect compliance with the fair conduct principle, could 
be picked up during routine scheduled reviews, whilst any material changes to the business or service 
arrangement would prompt an additional review to ensure that such changes ‘support and do not hinder 
the fair treatment of consumers and compliance with [the] fair conduct programme’. 

The current explanatory note suggests that this condition could extend to all policies, processes, systems 
and controls, including those that do not form part of the fair conduct programme. We consider this would 
be overly burdensome and beyond the scope of the CoFI legislation.  

(b) Would the proposed standard condition create any additional compliance costs for your 
business? If so, please detail those costs.

The Financial Institution Licence Application Guide will provide more information about the licencing 
requirements applicants will need to meet and, under this proposed standard condition, maintain. Until 
the guide has been issued, we are unable to contemplate the extent of additional compliance costs this 
condition will create. However, as noted above, UniMed is a smaller Financial Institution. Allowance for a 
scheduled review and material change review will considerably lessen any associated additional 
compliance cost on UniMed as opposed to a continuous review. 

(c) Would the proposed standard condition have any other adverse impact on your business? If 
so, please describe what this would be.

Other than the uncertainty mentioned above, UniMed do not consider this condition will have any other 
adverse impact on its business.  

UniMed are presently regulated by the FMA under its FAP licence and the RBNZ under IPSA, through which 
it already demonstrates compliance with many of the S396 requirements (for example, ongoing 
requirements for Director and Senior Managers to meet the fit & proper test).  Many other financial 
institutions will be in this position. Should there be inconsistency with the ongoing requirements for RBNZ 
and FMA under FAP licence, (using the same example, inconsistent set of questions for fit & proper test) 
this may create additional and avoidable burden.   
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(d) Does this proposed standard condition create a barrier to enter the market? If so, please 
explain why this is the case.  

UniMed does not consider this condition will create a barrier to enter the market.  

(e) Do you have any other comments on the proposed standard condition or how it is drafted?  

UniMed has no additional comments on the proposed standard condition.  
 

2. Condition 2 – Notification of material changes  

(a) Do you agree or disagree with the proposed standard condition? Please provide your 
reasons.  
 
UniMed agree with the condition to notify the FMA when a financial institution makes material changes to 
the nature of its financial institution service, and we support the inclusion of examples in the explanatory 
notes for the standard conditions to aid in determining what changes need to be notified.  
 
The additional comments in the consultation paper indicate that notification of a material change could 
require new or updated policies, process, systems and controls and will assist the FMA in appropriately 
targeting supervision efforts.  UniMed anticipate that this notification of material changes could also 
potentially trigger consideration of special conditions being applied to the licence, (or a review of the 
licence entirely) however this is not expressly clear.  

(b) Would the proposed standard condition create any additional compliance costs for your 
business? If so, please detail those costs.  
 
UniMed do not consider this proposed condition will result in any material additional compliance cost.  

(c) Would the proposed standard condition have any other adverse impact on your business? If 
so, please describe what this would be.  

UniMed do not consider this proposed condition will have any other adverse impact. 

(d) Does this proposed standard condition create a barrier to enter the market? If so, please 
explain why this is the case.  

UniMed do not consider this proposed condition will create a barrier to enter the market. 

(e) Are there any material matters other than those detailed in the explanatory note that 
should be notified to the FMA?  

UniMed support the explanatory note containing examples of what does not require notification. It could 
be helpful to include whether notification is required when a Financial Institution has purchased or 
acquired a portfolio from another Financial Institution (for example, a health insurer acquiring another FI’s 
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health insurance portfolio) and if such notification depends on whether or not this requires the consent of 
the RBNZ under IPSA. UniMed do not consider that this example would be a material change provided the 
acquisition does not materially change the nature of the financial institution service, however clarity on 
this could be useful. 

(f) Do you have any other comments on the proposed standard condition or how it is drafted?  
 
UniMed has no further comments on this proposed standard condition or how it is drafted. 
 

3. Condition 3 – Regulatory returns  

(a) Do you agree or disagree with the proposed standard condition? Please provide your 
reasons.  

UniMed agree in principle that that a Financial Institution should be required to provide certain 
information to the FMA on a periodic (or ongoing) basis and we appreciate that what this information is 
(and what will be periodic versus ongoing) will be the subject of a later consultation.  

(b) Would the proposed standard condition create any additional compliance costs for your 
business? If so, please detail those costs.  

As a smaller Financial Institution, this proposed standard condition will create additional compliance cost 
in terms of resourcing and possibly system changes to produce and prepare the necessary reports. The 
frequency and format or the returns will influence the extent of compliance costs and burden.  

UniMed, like many other Financial Institutions captured under CoFI, is also subject to regulatory returns to 
the FMA under its FAP licence. A combined regulatory return for financial institutions captured under both 
regimes would considerably lessen any associated additional compliance cost. 

(c) Would the proposed standard condition have any other adverse impact on your business? If 
so, please describe what this would be  
 
In advance of the consultation regarding regulatory returns, UniMed is unsure whether this proposed 
standard condition will have any other adverse impact. 

(d) Does this proposed standard condition create a barrier to enter the market? If so, please 
explain why this is the case. 
 
UniMed do not consider this proposed condition will create a barrier to enter the market. 

(e) Do you have any other comments on the proposed standard condition or how it is drafted? 

UniMed anticipate that it will be able to provide more specific and informed feedback during the 
consultation on regulatory returns.  
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4. Condition 4 – Outsourcing

(a) Do you agree or disagree with the proposed standard condition? Please provide your 
reasons.

While UniMed consider undertaking due diligence on external providers, and completing regular reviews 
of the providers performance, security, financials etc. is ‘best practice’ for procurement and contract / 
provider management, we are uncertain about the scope of this proposed licence condition. 

As a licenced FAP UniMed, like many Financial Institutions covered under CoFI, is subject to an outsourcing 
licence condition. As a licenced insurer UniMed are also regulated by the RBNZ under IPSA, through which 
it must hold a risk management programme and take all practicable steps to comply with that programme. 
Risk-based outsourcing rules are presently being considered by the RBNZ as part of the IPSA review. 

As drafted, this CoFI condition appears to overlap with obligations already required under FSLAA and those 
contemplated under IPSA. This creates uncertainty around the risks of duplication, inconsistency as to 
regulators expectations (and possibly regulatory returns) and what could lead to inevitable compliance 
burden.  

While the FMA’s comments in the consultation suggest that this condition may be limited to outsourcing 
arrangements relating to core functions, this is not expressly clear in the condition itself or explanatory 
note.  

It is feasible that this will capture a significant amount of providers (including those already captured under 
FSLAA and RBNZ requirements). Not only could this cause a significant increased compliance burden on the 
financial institution, some providers, particularly smaller providers or those who provide limited services 
and / or services for limited return, may be concerned at the additional compliance burden on their end 
which could prompt an end to those relationships.  

For closer alignment with the purpose of the CoFI legislation, UniMed suggest this standard condition could 
be more appropriately worded so that it ensures that the consumers receive good customer outcomes 
regardless of whether a system is outsourced.    

(b) What core services that will be related to your financial institution service do you currently 
outsource?

UniMed primarily outsource technology related services such as: 

- Policy Administration System (PAS)
- Customer Relationship Management system (CRM)
- Telephony
- Website management
- IT services
- Cloud storage

(c) We are proposing that any parts of your financial institution service that are performed by
an authorised body on your financial institution licence will not constitute an outsourcing
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arrangement for the purposes of this condition. Do you agree or disagree with this proposal? 
Please provide your reasons.  

UniMed are not involved with Authorised Bodies and have no comment on this section. 

(d) Would the proposed standard condition create any additional compliance costs for your 
business? If so, please detail those costs.  
 
UniMed consider this condition will impose additional compliance costs which could become significant. 
The extent of these costs will depend on the FMA’s expectations on the extent of monitoring required of 
outsourced providers, including any reporting requirements. Early guidance on this would be valuable. 

(e) Would the proposed standard condition have any other adverse impact on your business? If 
so, please describe what this would be.  

UniMed are concerned that this proposed condition may create increased compliance burden on providers 
as well as licensed Financial Institutions. This could lead to loss of provider relationships, where some 
providers may be too small to meet the cost or burden or may consider that the Financial Institutions 
business with them is too small to justify the increased compliance work on their end. The loss of these 
relationships could hurt the financial institution and indirectly, policyholders. 

(f) Does this proposed standard condition create a barrier to enter the market? If so, please 
explain why this is the case.  

UniMed do not consider this proposed condition will create a barrier to enter the market however it may 
cause disruption with, and potentially loss of, existing service providers to the CoFI licenced financial 
institutions. 

(g) Do you have any other comments on the proposed standard condition or how it is drafted?  

UniMed has no additional comments on the proposed standard condition.  

 

5. Condition 5 – Business continuity and technology systems  

(a) Do you agree or disagree with the proposed standard condition? Please provide your 
reasons.  

While UniMed agree that maintaining an effective business continuity framework is an important tool for 
protecting consumers and ensuring their ongoing access to the service, we consider that this proposed 
standard condition largely replicates existing regulatory requirements. 

As noted earlier in this submission, as a licenced insurer UniMed is required by the RBNZ under IPSA to 
hold and maintain a risk management programme and take all practicable steps to comply with that 
programme. Business Continuity planning and the protection of technology systems are critical 
components of an effective risk management programme.  
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We recognise that this proposed condition introduces a new concept that a financial institutions BCP must 
be established, implemented and maintained in a way that supports compliance with its fair conduct 
programme. Until guidance on the FMA’s expectations for a fair conduct programme are released UniMed 
are unsure what, if any, material changes its BCP will require to meet this condition, and by association, 
the extent to which this proposed condition differs from existing compliance requirements.  

The proposed timeframe of 72 hours for a Financial Institution to notify the FMA of any event that 
materially impacts the operational resilience of critical technology systems is a worryingly short period. 
During the first 72+ hours of a critical event of this nature, financial institutions, particularly smaller 
entities who do not internally employ large IT and Technology teams, will be prioritising all available 
resources to the initial response, continuity of operations and business recovery and restoration. Reporting 
during this time not only may divert critical resource (ie to establish and document an initial event analysis 
/ impact assessment) but is also unlikely to provide any useful information to the FMA. It would be useful 
to understand what information the FMA would expect to be provided to it within this timeframe, whether 
this is a simple email notification, with, for example, a report to follow within 10 working days, or whether 
more detail is expected at this early juncture. 

Extending the notification timeframe to 10 working days (as is consistent with FAP licences) would allow 
the financial institution to dedicate its efforts towards continuity and recovery as a first priority, with time 
and resource available thereafter to document a more informed (initial) cause and impact analysis it can 
provide the FMA as part of the notification. UniMed suggest this will assist the FMA in understanding the 
extent of the incident so that it can respond on a proportionate risk basis.  

(b) Do you currently have a documented business continuity plan?  

As a licensed insurer regulated by the RBNZ and a FAP licenced by the FMA, UniMed maintain a 
documented business continuity plan as part of its risk management programme. 

(c) Will you rely on critical technology systems to deliver the market service of acting as a 
financial institution? If not, why do you not consider any of your technology systems to be 
critical?  
 
UniMed currently relies on some critical technology systems to deliver its core insurance service, including 
its PAS and CRM. 

(d) Would the proposed standard condition create any additional compliance costs for your 
business? If so, please detail those costs.  

UniMed expect to incur additional compliance and resource cost to review its business continuity plan, and 
potentially its wider risk management framework, in ensuring that this supports compliance with UniMeds 
fair conduct programme. The extent of this is unclear until guidance on the FMA’s expectations for a fair 
conduct programme are released.  

(e) Would the proposed standard condition have any other adverse impact on your business? If 
so, please describe what this would be.  

As alluded to in d) above, a review of UniMed’s business continuity plan (and potentially its wider risk 
management framework) will be completed against FMA’s fair conduct programme guidance. It is entirely 
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feasible that changes to UniMed’s risk management framework will cause a ripple effect amongst various 
other business documents and processes, this has the potential to create a significant compliance burden. 

(f) Does this proposed standard condition create a barrier to enter the market? If so, please 
explain why this is the case.  

UniMed do not consider this proposed condition will create a barrier to enter the market. 

(g) Do you have any other comments on the proposed standard condition or how it is drafted?  
 
Given the overlap with RBNZ and FMA oversight in the area of BCP / risk management, guidance on 
whether the two would be expected to act in concert upon notification of an incident or findings of a 
breach would be useful. 
 
Guidance on when ‘the clock starts’ for the 72 hour notification period is required and what events need to 
be notified, for example, whether notification is required for intermittent outages which are remediated 
within a few hours, without any long term effect on consumers (access or service processing). Guidance 
should consider level of materiality, for instance whether all consumers / systems are affected or whether 
the incident is limited to a small number via a single pathway for a short period of time. 
 
 

6. Condition 6 – Record keeping  

(a) Do you agree or disagree with the proposed standard condition? Please provide your 
reasons.  

UniMed agree in principle with a record keeping licence condition and agree this should include a 
documented fair conduct programme and records that demonstrate that the fair conduct programme is 
regularly reviewed and that any deficiencies identified have been remedied (we note guidance on what is 
considered ‘promptly remedied’ could be useful).  

Additional guidance is needed on the FMA’s expectations for record keeping on ‘how you have established, 
implemented and maintained your fair conduct programme’ and ‘how you have taken all reasonable steps 
to comply with your fair conduct programme’ (emphasis added). 

UniMed understand that the essence of the legislation is to apply a fair conduct lens as an umbrella over 
every activity, interaction, process, design etc. That this should be a matter of culture, rather than 
compliance. It is difficult to understand how to demonstrate this cultural approach into specific records.  

We also note that there would be consent issues relating to records which relate to a consumer who has 
not provided consent for information to be shared with a regulator (for example, potential insureds who, 
in the course of making an enquiry have provided information but who have ultimately declined to 
purchase a product or receive a quote (through which a privacy declaration would be given and agreed). 
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(b) Would the proposed standard condition create any additional compliance costs for your 
business? If so, please detail those costs.  

More guidance is needed around the FMA’s expectations on record keeping in relation to the 
implementation and compliance with the fair conduct programme as this could create significant 
compliance costs. 
 
Considerable cost could be incurred to provide the FMA copies of records at their premises. Any request by 
the FMA to view these records should consider the burden and cost of the financial institution to provide 
this. 

(c) Would the proposed standard condition have any other adverse impact on your business? If 
so, please describe what this would be.  

More guidance is needed around the FMA’s expectations on record keeping in relation to the 
implementation and compliance with the fair conduct programme as this could impact all areas of the 
business. 

(d) Does this proposed standard condition create a barrier to enter the market? If so, please 
explain why this is the case.  

UniMed do not consider this proposed condition will create a barrier to enter the market however it may 
cause disruption with, and potentially loss of, existing providers 

(e) Do you have any other comments on the proposed standard condition or how it is drafted?  

UniMed has no additional comments on the proposed standard condition.  
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