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Executive summary  

We would like to thank all submitters for their feedback on our second consultation on the exemption to enable 
personalised digital advice.  We received 30 written submissions from a wide range of stakeholders including financial 
advisers, product providers, dispute resolution schemes, industry bodies, and law firms. We acknowledge the points 
raised and the effort put into the submissions. 

This document contains a summary of key themes raised in submissions and our response to these. Individual written 
submissions papers are appended. Two submitters requested their submissions remain confidential.  These 
submissions have not been published. Others have sections redacted. We can withhold information in accordance 
with the Official Information Act 1982 and Privacy Act 1993. 

 

https://fma.govt.nz/assets/Consultations/171115-Consultation-documents-for-exemption-to-enable-personalised-digital-advice.pdf
https://fma.govt.nz/assets/Consultations/171115-Consultation-documents-for-exemption-to-enable-personalised-digital-advice.pdf


 

Submissions Report  |  Page 5 

Summary of submissions 

Our second consultation sought feedback on the draft exemption notice, information sheet and application 
documents.  The key themes raised in submissions and our response to these are summarised below. 

Draft exemption notice 

Theme Our response 

Timing of exemption revocation (clause 3) 

It was queried whether providers would be able to 
continue to use the exemption to offer personalised 
digital advice without a full licence when the new 
financial advice regime comes into effect.   

 

Although the exemption will be granted for the standard 
period of five years – until 2023 – in practice it will be 
revoked sooner, when the Financial Advisers Act 2008 
(FA Act) is repealed and the new financial advice regime 
comes into effect. This is currently expected to be in 
2019.   

We have updated the information sheet to include an 
expanded section on the new financial advice regime. 

Definition of ‘digital advice facility’ (clause 4) 

Many submitters provided feedback on the draft 
definition of ‘digital advice facility’. 

Some submitters requested that a reference to 
‘personalised’ be added into the definition to avoid any 
suggestion that providers need the exemption to offer 
class services. 

Some submitters were concerned that the draft wording 
contemplated complex digital advice offerings and would 
not cover simple or alternative technological methods. 

Some submitters were also concerned that the draft 
wording would prevent providers from using ‘hybrid’ 
models, which do have some involvement from humans 
in the advice process. For example, advice predominantly 
generated by a computer program, but with a degree of 
manual intervention in the process; or processes where 
human advisers assist clients to use the digital advice tool. 

A few submitters raised that the recipient of the advice 
will be directly involved in the advice process – for 
example, by providing the information used to generate 
the advice – and asked that this be clarified. 

 

We have amended the definition to add a reference to 
‘personalised’. 

Our view is that the wording ‘through a computer 
program using algorithms’ is sufficiently broad to cover 
simple personalised digital tools, which may only require 
a simple computer algorithm, and ‘full-scale’ digital advice 
platforms, which may require sophisticated computer 
algorithms – including machine learning algorithms. It 
also covers different technological channels to deliver the 
digital advice – for example, website, mobile app, etc. If 
providers have any concerns that a digital tool they wish 
to develop may fall outside the scope of the current 
wording, we encourage them to get in touch with us 
early. 

The definition has been amended to clarify that this 
covers both fully automated tools and ‘hybrid’ models 
that have some involvement by humans in the advice 
process.  

However, where a human adviser gives their own 
financial advice – for example, to supplement advice 
provided through a digital advice facility – or presents 
advice generated by a digital tool as their own financial 
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advice, he or she must comply with the relevant 
requirements of the FA Act and (if applicable) Code of 
Professional Conduct (‘the Code’) in doing so. Clause 5 of 
the exemption has been amended to clarify this. 

Definition of ‘senior manager’ (clause 4) 

A few submitters were concerned that the definition of 
‘senior manager’ could be interpreted to apply to more 
junior staff rather than focusing on the member(s) of the 
senior management team who have overall responsibility 
for the personalised services provided through the digital 
advice facility.   

 

For the definition to apply, the person(s) must exercise 
‘significant influence’ over the management or 
administration of the service provided through the digital 
advice facility. We would usually expect this definition to 
only apply to one or two members of a provider’s senior 
management team with overall responsibility for the 
service, not to more junior managers and staff. It does 
not apply to senior managers of unrelated business areas.   

Definition of ‘specified product’ (clause 4) 

Submitters requested that certain additional products be 
added to the list of ‘specified products’. Some also 
requested that renewals and variations of the terms and 
conditions of any specified products be added, for 
consistency with the approach taken under the FA Act 
definitions of category 1 and 2 products. 

Some submitters queried why the insurance products 
category refers to the Financial Markets Conduct Act 
2013 (FMC Act) definition rather than to the FA Act 
definition. 

It was noted that the definition would prevent pre-IPO 
advice being given on financial products and suggested 
we consider including this. 

 

We have added the following products to the list of 
specified products: 

• Units in a cash or term PIE (portfolio investment 
entity) 

• Bank notice products 

• Term deposits issued by licensed non-bank deposit 
takers 

• Interests in quoted management investment 
products 

• Renewals and variations of the terms of conditions of 
specified products. 

We have amended the wording of the insurance products 
category to be consistent with the FA Act category 2 
product definition ‘contract of insurance (other than an 
investment-linked contract of insurance)’. This wording 
reflects our policy decision for the exemption to apply to 
personal and general insurance products.  Investment-
linked contracts of insurance are excluded.   

We have not included the ability to provide advice on 
individual pre-IPO products at this stage but we would be 
happy to consider this further. If providers wish to 
develop digitals tools that provide pre-IPO advice we 
encourage them to approach us to discuss this. 

Interpretation clause (clause 4) 

Some submitters noted that there are terms used in the 
exemption that are not defined in the exemption but are 
defined in the FA Act. These submitters requested that 

 

We have added a note to the information sheet to 
confirm that terms used but not defined in the exemption 
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we insert a clause that ‘Any term or expression that is 
defined in the FA Act and used, but not defined, in this 
notice has the same meaning as in the FA Act’.   

have the same meaning as in the FA Act. 

Legislative drafting practice is that an express 
interpretation clause is not included in exemption notices 
unless the exemption also relies on definitions in 
regulations.  Section 34 of the Interpretation Act covers 
definitions in the FA Act.   

Timing of notification requirement (clause 7) 

Submitters requested that we reconsider the five-day 
time period for notifying the FMA of a material change of 
circumstances (MCOC), for example, to be consistent with 
the MCOC notification requirement for market services 
licensees under section 412 of the FMC Act.   

 

Clause 7(1) has been amended to replace the five-day 
time period with a requirement to notify us as soon as 
practicable after the provider forms the belief that a 
MCOC has, may have, or is likely to occur. This is 
consistent with the similar requirement for market 
services licensees under section 412 of the FMC Act.  

Definition of MCOC (clause 7) 

A number of submitters provided feedback on the 
definition of MCOC in clause 7(3). 

Some submitters requested that a materiality threshold 
be built into clause 7(3)(a), so that the notification 
requirement would only apply to material adverse 
changes. 

Others raised queries regarding the scope of the 
notification obligation under clause 7(3)(b). Some 
submitters sought clarification on when the requirement 
to notify adverse findings would apply. A number of 
submitters thought the scope was too broad and would 
require notification of matters unrelated to the provider’s 
fitness to provide a digital advice service. Some suggested 
that the requirement be aligned with the reporting 
condition for market services licensees in 
regulation 191(1)(b) of the FMC Regulations, which 
focuses on proceedings and actions related to breaches 
of financial markets legislation.   

 

We have built a materiality threshold into clause 7(3)(a).  
This now applies to a change that materially and 
adversely affects the provider’s ability to provide the 
financial adviser service through the digital advice facility 
in an effective manner. We consider this means minor 
business interruptions – for example, a temporary 
website outage – would not trigger the notification 
obligation.  

We have amended the wording of clause 7(3)(b) to align 
this with regulation 191(1)(b) of the FMC Regulations. 
Providers must also notify us of proceedings for conduct 
relating to dishonesty, fraud, or misleading or deceptive 
conduct, and of bankruptcy or insolvency proceedings.  

Consequences of notifying and failing to notify (clause 7) 

Some submitters were concerned that failing to notify a 
MCOC under clause 7 means the exemption ceases to 
apply, and felt this was disproportionate. Some 
submitters suggested the exemption be amended so a 
breach does not cause the loss of the exemption but 
instead allows the FMA to take supervisory action. 

Others noted that providers who comply with the 
notification requirement can continue to rely on the 
exemption. There is no requirement for the provider to 
remedy the issue or power built into the exemption for 

 

We have amended clause 7 so that the exemption ceases 
to apply during the period that the provider fails to send 
the report until the report is sent. During this period, the 
provider would not have the benefit of the exemption 
and would need to cease offering the digital advice 
service to avoid breaching the FA Act. If the provider 
continued to offer the service during this period, we 
would consider our response in accordance with our 
general enforcement policy. 

We have updated the information sheet to explain what 

https://fma.govt.nz/about-us/what-we-do/how-we-regulate/enforcement-policy/
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the FMA to take action in response to a notification – for 
example, suspending or preventing the provider from 
relying on the exemption. 

steps we will take when a provider notifies us of a MCOC. 

Disclosure (clause 8(1)(a) / Schedule 2) 

Some submitters requested additional clarification about 
how to interpret certain disclosure items and ensure 
compliance with the disclosure condition. Various 
technical changes to the drafting were also suggested. 

Schedule 2 includes disclosure items intended to reflect 
Code Standard 8. It was raised that Schedule 2 requires 
providers to describe any limitations on the scope of 
service, but not the implications that those limitations 
may have for the service to be provided – unlike Code 
Standard 8. 

Other providers queried whether the requirement to 
state that the service is not endorsed or approved by the 
FMA was appropriate. 

 

Please see the ‘Draft information sheet’ section below in 
relation to providing additional guidance about the 
disclosure condition. 

Some changes suggested by submitters would make the 
requirements less consistent with those that apply to 
AFAs. We have not made those changes.   

We have amended paragraph (1)(a)(iv) of Schedule 2 to 
require disclosure of ‘the limitations (if any) on the scope 
of the service provided, including a brief description of 
the implications (if any) that those limitations may have 
for the service provided’ (new wording underlined.) This 
aligns the requirement more closely with Code 
Standard 8.  

We have removed the requirement for providers to make 
a positive statement that the service provided through 
the digital advice facility is not endorsed or approved by 
the FMA. We will engage with providers on an individual 
basis if we have concerns that statements on their 
websites/digital tools are misleading consumers about 
the nature of our role. 

Complying with the Code Standards (clause 8(1)(b)) 

Some submitters thought it was uncertain how the Code 
Standards would apply, and requested the exemption 
prescribe this or we provide further guidance.   

It was raised that the term “reasonable assurance” in 
clause 8(1)(b)(i) has a particular meaning in the context of 
financial reporting and auditing, which could mean 
providers interpret the condition to require them to 
obtain an independent third party confirmation that their 
procedures will be compliant. 

Some submitters raised queries regarding use of the term 
‘systematically’ in clause 8(1)(b)(ii). 

 

Please see the ‘Draft information sheet’ section below in 
relation to providing additional guidance about how the 
Code Standards apply.   

The term “reasonable assurance” is not being used as a 
‘term of art’. We confirm there is no policy intention that 
providers be required to obtain an independent third 
party check or confirmation to comply with the condition. 

We have amended the clause to remove the word 
‘systematically’. 

 

Record-keeping (clause 8(1)(c)) 

A number of submitters noted that the exemption does 
not specify the timeframe records must be kept for, and 
suggested seven years be imposed, to align with the 
requirements for AFAs under Code Standard 13. 

A number of submitters queried whether ‘written 

 

We have added a condition that the terms of service 
require providers to retain the records for seven years 
and make these available to clients on request. 

The requirement to retain written records can be 
complied with by keeping the records in digital 
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records’ would include digital (electronic) records. 

Some submitters queried the scope of the wording, for 
example, asking for clarification on whether providers 
need to retain written records regarding the disclosure 
and complying with Code Standards conditions in clause 
8(a) and (b). 

 

(electronic) form, provided the information is readily 
accessible. This is covered by section 223 of the Contract 
and Commercial Law Act 2017.   

We have amended the wording of the record-keeping 
condition to align the scope more closely with the record-
keeping requirement for AFAs in Code Standard 12. The 
amended wording states providers must retain written 
records about the personalised services provided to retail 
clients through the digital advice facility, including the 
items listed in clause 8(1)(c)(i) – (iii). Our expectation is 
that the records that are kept enable the provider, its 
quality assurance function and the FMA to fully 
understand the personalised service that has been 
provided to the client. 

List of approved providers (Schedule 1) 

Some submitters raised concerns that the need to amend 
the exemption notice to add new providers to the list as 
applications are approved may cause unnecessary delays, 
and queried whether it would be more practical for the 
list to be maintained on the FMA website. 

Other submitters raised that the exemption applies to 
providers listed in Schedule 1 rather than to particular 
digital services offered by those providers. The submitters 
queried whether a provider needs to reapply if it makes 
changes to the digital advice service described in its 
original application.   

 

A formal variation of the exemption notice is necessary 
for the proper exercise of our exemption powers. For 
each application, we need to be satisfied the statutory 
grounds for granting an exemption under the FA Act are 
met, taking into account the purposes of the FA Act. We 
will only approve a provider’s application if we are 
satisfied this is the case. 

Once approved, the process to amend the exemption 
notice to add the name of the provider to Schedule 1 is 
straightforward and should not be time-consuming. It 
may take one to two weeks for the amendment notice to 
be prepared, signed and formally notified in the Gazette.   

Please see the ‘Draft application documents’ section 
below in relation to changes to the digital advice service.  

Annual report requirement 

Some submitters suggested we add an annual report 
requirement.   

 

We are not imposing an annual report requirement as a 
formal condition of the exemption notice. However, we 
may periodically request providers give us updated 
information about their digital advice service and their 
use of the exemption. We have included a note about this 
in the application guide. 

 

http://legislation.govt.nz/act/public/2017/0005/latest/whole.html#DLM6844470
http://legislation.govt.nz/act/public/2017/0005/latest/whole.html#DLM6844470
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Draft information sheet 

Submissions Our response 

‘What is a digital advice service’ section 

Some submitters asked for clarity on the scope of a digital 
advice service – for example, whether the service ends 
when the digital advice tool generates advice based on 
information entered by the client, or whether it needs to 
result in the sale of a product. 

 

The exemption focuses on – and the conditions relate to 
– the giving of personalised financial advice or 
personalised investment planning services. The advice 
does not need to result in the client investing in or 
purchasing a recommended product. 

Disclosure section 

Some submitters requested further detail be provided 
about how to interpret and comply with the disclosure 
condition and disclosure items set out in Schedule 2 of 
the exemption. 

Some submitters asked for guidance about how to make 
disclosures in a digital context – for example, whether 
providing a link to disclosure information or sending the 
disclosures in an email would suffice. 

 

The disclosure items are based on and aligned with 
existing requirements set out in the Code and the 
Financial Advisers (Disclosure) Regulations 2010, as well 
as the disclosure requirements included in the standard 
conditions for QFEs. Existing providers with AFA staff 
members should be familiar with these requirements.   

We provide guidance in the information sheet about how 
providers may wish to approach disclosure in a digital 
context, focusing on the nature and scope of the service 
(paragraph (1)(a) of Schedule 2). The remaining disclosure 
items do not raise specific considerations relating to the 
digital nature of the service so at this stage we do not 
think it is necessary to provide additional guidance on 
these. 

As discussed in the information sheet, the form or 
method of disclosure is not prescribed. Our intention is to 
promote flexibility and innovation in how providers 
approach disclosure. Consistent with this, we have sought 
to avoid being overly prescriptive about what methods 
would or would not comply with the disclosure 
obligations. This may vary depending on the particular 
medium that is used. We expect providers to have turned 
their minds to the way in which disclosures are made, so 
if asked they would be able to explain why this is 
appropriate. 

If providers have additional queries about how to make 
disclosures in a digital context, they can get in touch with 
us to discuss this. We may update the information sheet 
from time to time or add an FAQ to include answers to 
common queries. 

Conduct section 

Some submitters requested further detail about our 
views on what modifications would apply to the Code 

 

Our policy view is that digital advice providers should 
meet the same standards as AFAs. The fact that advice is 
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Standards. delivered using a digital delivery channel rather than 
through human-to-human interaction should not in 
principle affect the standards that apply to that advice.   

We recognise that the methods a provider uses to comply 
with the Code Standards for advice it gives using a digital 
tool may sometimes be different to those used by an AFA. 
At this stage we have not added further guidance, as we 
wish to avoid being overly prescriptive in how providers 
comply with the Code Standards. This recognises that the 
exemption can cover a wide variety of digital services 
delivered through different mediums, and what is needed 
to comply with particular Code Standards may vary. 

We will give this further thought. In the interim we 
encourage providers to engage with us individually if they 
have queries about how to comply with particular Code 
Standards in a digital context. This will help us consider 
what additional public guidance may be appropriate. 

Record-keeping section 

A number of submitters raised concerns about the 
‘KiwiSaver open access tool’ case study in the information 
sheet and requested this be revised. Submitters noted 
that a service is ‘personalised’ under section 15 of the FA 
Act if it is provided to a named client or a client who is 
otherwise readily identifiable, and queried whether this 
applied to the scenario described in the case study. 
Submitters also thought it was unclear whether the tool 
described in the scenario provided personalised advice 
that takes into account a person’s individual situation or 
goals, rather than class advice. Submitters wanted to 
avoid any suggestion that existing class-based digital tools 
were providing personalised advice for which providers 
would need the exemption. 

Submitters also wanted clarification that the record-
keeping condition does not require providers to retain 
records relating to anonymous users of a digital advice 
service when no personal identifiable information is 
provided. 

 

We have removed the case study for the time being but 
can revisit this if we receive queries which suggest a case 
study or studies may be useful. 

We confirm there is no policy intention for digital tools 
that provide class advice to fall within the scope of the 
exemption. Providers are already permitted to provide 
digital class advice services under the existing FA Act and 
a number of these class tools are currently available. We 
have not changed our views on what constitutes 
personalised and class advice as set out in our KiwiSaver 
advice guidance note.  

We also confirm that providers do not need to keep 
records of digital advice provided to anonymous users. 
This would not be a ‘personalised service’ so providers 
would not need the exemption – and would not need to 
comply with the exemption conditions – to provide this.  

Other requirements section 

A couple of submitters suggested we clarify that providers 
will have obligations under other legislation. 

 

We have amended the ‘Other requirements’ section of 
the information sheet to cover this.  

Providing detailed guidance on other legislative 
requirements falls outside the scope of the information 
sheet. We recommend providers seek legal advice if they 
are uncertain about the legal requirements that apply to 

https://fma.govt.nz/assets/Guidance/170309-Guidance-note-KiwiSaver-sales-and-advice.pdf
https://fma.govt.nz/assets/Guidance/170309-Guidance-note-KiwiSaver-sales-and-advice.pdf
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their business. 

Monitoring and enforcement 

A few submitters queried how we would supervise and 
monitor compliance with the exemption, and our 
approach in the event of a provider breaching the 
exemption terms and conditions. 

 

We have updated the information sheet to include a 
section on monitoring and enforcement. 

 

Draft application documents 

Submissions Our response 

Group applications 

A number of submitters raised that the application form 
is structured for a single applicant. They queried how 
corporate groups under which more than one legal entity 
will provide digital advice should apply.   

Some submitters also requested clarity about how the 
application process is intended to apply to QFE groups – 
for example, how this sits alongside existing QFE 
obligations. Some submitters suggested QFEs should have 
a modified application process with reduced 
requirements, in view of the process they have already 
been through to obtain QFE status and ongoing 
requirements that apply to QFEs. 

 

Personalised digital advice may only be provided by those 
legal entities that have been approved by us and added to 
Schedule 1 of the exemption notice. This means that in a 
group context all legal entities that will provide advice 
through the digital advice facility will need to apply.   

We have made changes to the application form and the 
guide to better accommodate group applications. A single 
application form can be used, but the responses given in 
the application form will need to explain how each group 
member that is applying will meet the minimum 
standards. In a group context this could be done through 
shared services arrangements rather than each group 
member having its own separate arrangements in place 
to meet the minimum standards. 

We have also made changes to the application form and 
guide to address QFE groups. The focus of the exemption 
application process is on assessing the capability and 
competency of an entity to give personalised services 
through a digital advice channel. We have not previously 
assessed this as part of the QFE application process so, 
like other applicants, QFE groups will need to 
demonstrate how they comply with the minimum 
standards. If they wish, QFE groups can supply an 
updated version of their QFE Adviser Business Statement 
with tracked changes to support their answers. 

If QFE groups have further questions about how to 
complete the application form or how the exemption sits 
alongside existing obligations, we encourage them to get 
in touch with us. 
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Whether questions cover minimum standards 

The application guide is structured so that applicants can 
read the minimum standards (A), the questions asked (B) 
and our comments on things to think about (C). Some 
submitters raised concerns about whether it is possible 
for an applicant to answer all of the questions (B) and 
address the things to think about (C), and still fail to 
evidence the minimum standards (A). These submitters 
thought it was important to ensure that the content of 
the minimum standards in A is incorporated into the 
questions in B and things to consider in C, so that the 
answers given should address the minimum standards 
in A. 

 

Applicants are assessed against the minimum standards, 
so it is important that applicants ensure their responses 
evidence that these are satisfied. We have added a 
clarificatory note about this to the application guide. The 
questions in the application form refer to the minimum 
standards but applicants will need to refer to the 
application guide to see these set out in full. 

Offering new digital tools and services 

Some submitters queried whether a provider needs to 
reapply if it makes changes to the personalised digital 
advice service described in its original application.  

 

The application process focuses on the provider and its 
capability and competence to provide services through a 
digital advice channel. Consistent with our approach to 
current advisers, we do not assess or approve the digital 
advice products or tools themselves.  

This means that, once approved, providers do not need to 
reapply if they make changes to their personalised digital 
service, as long as it remains within the parameters of the 
exemption – for example, the eligible product list. For 
example, providers may add new features to the digital 
tool described in their original application, or introduce a 
new digital tool for a different eligible product type. 

We ask questions in the application form about the digital 
advice service to help us understand the proposed size 
and nature of the provider’s business. This assists our 
supervision and monitoring activities. We may also 
periodically request that providers give us updated 
information about their digital advice service and their 
use of the exemption – including details of any new digital 
tools provided. There is a note about this in the 
application guide. 

Relief from providing details of past proceedings  

Some submitters noted that FMC Act licensees and 
authorised bodies have already provided these details 
and thought it was unnecessary for these to be provided 
again. 

 

We have updated the application form so that FMC Act 
licensees and authorised bodies are not required to 
provide these details. 

Need for capability minimum standard 

Some submitters thought the capability standard 
repeated information required for the ‘good character’, 

 

We agree that the minimum standards are closely 
interrelated.  To the extent applicants feel they have 
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‘risk management’ and ‘IT systems’ minimum standards. already provided the requested information in another 
section, they can cross-refer to an earlier response.  
There is no need to repeat information already provided. 

Timing of engaging service providers 

Some submitters raised that outsourced providers or 
technical experts may not have been engaged at the time 
of making an application, and asked for clarity on whether 
a description of the service to be provided by the third 
party would be sufficient for the purpose of the 
application. 

 

We will need to consider the position of each applicant 
on a case-by-case basis to see whether the information 
that can be provided is sufficient to demonstrate 
compliance with the minimum standards. We encourage 
applicants to individually engage with us to discuss any 
questions they have about this. 

Time to process applications 

Some submitters asked for clarity on the timeframe for 
processing applications. 

 

We have updated the application form to include an 
indicative timeframe – please see paragraph 29. 

Minimum capital requirements 

Some submitters thought there should be minimum 
capital requirements and/or a requirement to hold 
appropriate insurance. 

 

We have not imposed this because it is not a requirement 
for advisers under the current FA Act regime.   

This may be required as a licensing standard under the 
new financial advice regime. 

Good character declarations – relief from having to make 
declarations  

Some submitters thought good character checks on 
directors and senior managers should not be required 
because this is not included in the current FA Act regime 
and is not a requirement for QFE applications. 

A number of submitters noted that FMC Act licensees are 
not required to submit good character declarations for 
their directors and senior managers. These submitters 
thought that similar relief should apply to licensed 
insurers, on the basis that the RBNZ conducts fit and 
proper checks as part of the insurance licensing process. 

 

 

 

Good character checks are an important component of 
AFA authorisations under the current regime. In this 
context, where an entity – which could be a QFE – 
provides the advice rather than a natural person, it is 
appropriate to instead conduct these checks on its 
directors and senior managers. 

As part of our good character assessment, we may 
contact other agencies such as the RBNZ for information. 
Directors and senior managers who complete the 
declaration are expressly asked to consent to this. 
However, it is important that we reach our own view of 
good character rather than relying on another agency’s 
assessment under a different regime, which is based on 
different information and criteria. For this reason we have 
not included an exclusion for licensed insurers. 
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Good character declarations – application of Clean Slate 
Act 

Some submitters asked that we clarify the extent to 
which the Criminal Records (Clean Slate) Act applies to 
the good character declarations. 

 

We have updated the declaration form to note that 
nothing in the form affects a person’s rights under the 
Criminal Records (Clean Slate) Act.  

Good character declarations – FMC Act licensees 

Some submitters raised that directors and senior 
managers of FMC Act licensees appointed after the 
licence is obtained do not complete declaration forms but 
are required to be notified to the FMA, and asked for 
clarification that no declarations need to be provided for 
these people. 

 

 

We have updated the application form and guide to 
clarify that existing FMC Act licensees and authorised 
bodies do not need to provide good character 
declarations for their directors and senior managers. This 
includes those appointed since the licence was obtained. 
This is because good character matters are covered by 
licensee requirements under the FMC Act regime. 

Good character declarations – new directors and senior 
managers 

Some submitters queried whether good character 
declarations need to be provided on an ongoing basis for 
any new director or senior manager appointed after a 
provider has been approved for the exemption. 

 

Approved providers do not need to provide us with good 
character declarations for any new director or senior 
manager appointments made after the provider is 
approved.  

Under the exemption, a provider is required to notify us if 
any of its directors or senior managers are subject to 
certain proceedings – see clause 7 of the exemption. This 
will apply to all current directors and senior managers – 
including any directors and senior managers appointed 
since the date the provider was approved.  

Other 
Submitters raised a variety of other points. Some were minor technical points or queries. Others raised policy issues 
that fall outside the scope of this consultation. These include: 

• Querying our policy approach of requiring providers to apply to us for the exemption, raising concerns that 
this was time-consuming and disproportionate.   

We decided on this approach following consideration of feedback received on our first consultation.  More 
information is available in our first submissions report. 

• Querying our policy decision that personalised digital advice services should be delivered in a manner that is 
consistent with AFA standards, regardless of the type of product advised on. These submitters thought this 
may deter providers from offering personalised digital advice on category 2 products (as defined by the 
FA Act). 

As discussed in our first consultation, we decided not to apply a tiered approach that draws a distinction 
between category 1 and category 2 products (as defined in the FA Act). The eligible product list for the 
exemption has been based on the nature of the product rather than the category 1 and 2 distinction used in 
the FA Act. Our policy view is that personalised digital advice should be delivered in a manner that is 

https://fma.govt.nz/assets/Consultations/Personalised-robo-advice-consultation-Submissions-report.pdf
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consistent with AFA standards. This was a strong theme in the feedback we received on our first consultation. 
Further information about this is set out in our first consultation paper and submissions report.   

We are happy to engage directly with individual submitters to discuss any questions about our approach that are not 
covered by this submissions report. 

https://fma.govt.nz/assets/Consultations/170621-Consultation-paper-Robo-advice-exemption.pdf
https://fma.govt.nz/assets/Consultations/Personalised-robo-advice-consultation-Submissions-report.pdf
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Appendices 

• Alistair Bean & Assoc’s Financial Services Limited
• ANZ Bank New Zealand Limited
• Banking Ombudsman Scheme
• Bell Gully
• Boutique Advisers Alliance
• Cigna Life Insurance New Zealand Limited
• Craigs Investment Partners
• Cygnus Law Ltd
• Fidelity Life
• Financial Services Complaints Ltd
• Financial Services Council
• Forsyth Barr
• Institute of Directors
• Institute of Financial Advisers
• Insurance Council of New Zealand
• Kensington Swan
• Kiwi Group Holdings Limited, including Kiwibank Limited, Kiwi Wealth Investments Limited Partnership and Kiwi

Wealth Limited
• MAS
• Mercer (N.Z.) Limited
• Milford Asset Management Limited
• MinterEllisonRuddWatts
• New Zealand Bankers’ Association
• Partners Life Limited
• Russell McVeagh
• Stewart Financial Group
• Strategic Wealth Management Auckland Limited
• Westpac New Zealand Limited
• Personal submission



Feedback form: Exemption to enable personalised digital advice 

Please submit this feedback form electronically in both PDF and MS Word formats and email it to us at 

consultation@fma.govt.nz with ‘Exemption to enable personalised digital advice: [your organisation’s name]’ in the subject 

line. Thank you.  

Submissions close on 15 December 2017. 

Date:                  18/11/2017   Number of pages:     2  

Name of submitter: 

Company or entity: Alistair Bean & Assoc’s Financial Services Limited 

Organisation type: Individual Personalised Financial Adviser Services 

Contact name (if different): 

Contact email and phone: 

Question or 
paragraph number 

Response 

You don’t need to quote from the consultation document if you note the paragraph or question number. 

Schedule 2 (1.) (a) (iii) & (iv) To comply with Code Standard one of placing the Clients interest first - The first comment 

in all brief descriptions should state “The Client is dealing with a Computer for Advice and 

not a Person (Human) for Advice” 

This way, all Clients Can State “I knew, and I chose to deal with a Computer and not a 

Person” or conversely can’t state, “I didn’t know I was dealing with a Computer and not a 

Person” 

Statement of Reasons, Final Paragraph 

Pg. 8 

This paragraph clearly puts the entities needs first and not the clients – Transparency 

needs to be fully addressed here.  Yes, there is a cost to an entity to provide Personalised 

Advice… 

22. d. of the guide First time Human is clearly mentioned however the use of the words “may” and “if” are 

used as an optional choice for an Entity.  Without any compulsion here, this is the final 

area where specific mention of Option to speak to a Human Adviser, allows for complete 

abdication throughout the entire Exemption to mention the full transparency that a 

Client is dealing with a Computer and not a Human (Person) 

Feedback summary – if you wish to highlight anything in particular – 

In my Opinion, the Exemption to enable personalised digital advice does not make sufficient provision to clearly state to the lay 

person that they are dealing with a computer and not a human (person) without thought or question. 

I do not have an objection to personalised digital advice, I just believe that it should be presented and fully disclosed in a way that 

a reasonable client would be materially influenced in deciding for choice of service opted for – digital or human and a statement 

to this effect should be the first, statement, by all those exempted. 

mailto:consultation@fma.govt.nz


 

Please note: Feedback received is subject to the Official Information Act 1982. We may make submissions available on our 

website, compile a summary of submissions, or draw attention to individual submissions in internal or external reports. If you 

want us to withhold any commercially sensitive or proprietary information in your submission, please clearly state this and note 

the specific section. We will consider your request in line with our obligations under the Official Information Act.  

Thank you for your feedback – we appreciate your time and input. 





















 

 

Feedback form: Exemption to enable personalised digital advice 

Date:                          18 December 2017                                            Number of pages:                  2                                                                                       

Name of submitter:   

Company or entity:  Bell Gully 

Organisation type:  Law firm  

Contact name (if different):   

Contact email and phone:    

    

                                                                                       

  

                  

Question or 
paragraph number 

Response 

Q1. Do you have any comments on the 

draft exemption notice?  

Clause 4 (Interpretation)  

We note that there are terms used in the Exemption Notice that are not defined in the 

Exemption Notice but are defined in the Financial Advisers Act 2008. Accordingly, we 

submit that the standard clause that “Any term or expression that is defined in the Act 

and used, but not defined, in this notice has the same meaning as in the Act” should be 

added to clause 4 (Interpretation) of the Exemption Notice. 

Clause 7 (Provider must notify FMA of material change of circumstances) 

We note that the language in the definition of “material change of circumstances” in 

clause 7 of the Exemption Notice is consistent with the language in section 410 of the 

Financial Markets Conduct Act 2013 which relates to markets services licences.  However, 

our concern in this case is that, in the absence of a materiality component, any change 

that adversely affects a provider’s ability to provide the financial adviser service through 

the digital advice facility in an effective manner is caught. For example, if the facility is 

unavailable for an hour due to a technical failure.  Accordingly, we submit that a 

materiality component should be included in the definition of “material change of 

circumstances” in clause 7 of the Exemption Notice and the information sheet should 

give further guidance as to the circumstances in which the FMA expects notification to 

occur.  

We are aware that others are suggesting that the definition of “material change of 

circumstances” should also include changes in the type of financial adviser service 

provided through the digital advice facility.  Whilst we agree that the FMA should be 

notified of a change in the type of financial adviser service provided through the digital 

advice facility, we do not think it makes sense that failure to notify the FMA of this within 

the requisite timeframe should result in automatic loss of the exemption.    

We note that no regulatory tool box has been built into the Exemption Notice to deal 

with circumstances where a notification of “material change of circumstances” is given. 

Clause 8 (Conditions of exemptions) 

We support the flexibility in the form and method of disclosure under clause 8(1)(a).  This 



 

 

 

could give rise to a number of different approaches by providers and accordingly we 

believe it would be beneficial to providers if the FMA provided guidance as to how it will 

assess compliance with the disclosure requirements.  

The requirement under clause 8(1)(c) of the Exemption Notice to retain certain records 

does not stipulate a timeframe that such records must be kept for. We submit that there 

should be certainty as to the period for which the records must be kept and this should 

be built into the Exemption Notice.  

Schedule 1 

Finally, we note that it will be important to have the flexibility to add providers to the 

approved list in Schedule 1 over time as not all providers will necessarily be in a position 

to apply to be included in the approved list before the exemption is first issued. 

Q5. Do you have any comments on the 

draft application guide? 

We note that the guide provides (at page 33) that if a provider is an existing FMC Act 

licensee, and has previously provided the FMA with good character declarations for its 

directors and relevant senior manager(s), the provider does not need to provide new 

declarations.  We submit that a similar waiver should apply to providers licensed under 

the Insurance (Prudential Supervision) Act 2010 and that this should be built into the 

application form.  

We understand from market participants that outsourced providers may not have been 
engaged at the time of making an application to rely on the Exemption Notice. 
Accordingly, it would be useful to have confirmation that the name of the outsourced 
provider is not critical to the application rather it will be sufficient to describe what will 
be outsourced and the selection process that will be undertaken to ensure an appropriate 
outsourced provider is engaged. 
 
We would support including in the minimum standards the requirement to have 
arrangements in place to ensure the provider can pay customer compensation, if 
awarded. 

We also note the following minor typographical errors in the guide: 

 Page 27 ,“Financial Adviser Act” should be “Financial Advisers Act” 

 Page 43, para 23(a), the single “n” in the following should be deleted 

“information n has been included” 

 Page 43, in the “Additional information” column of the payment details table 

under para 25(c) the “*” does not correspond to anything.  



 

Feedback form: Exemption to enable personalised digital advice 

Please submit this feedback form electronically in both PDF and MS Word formats and email it to us at 
consultation@fma.govt.nz with ‘Exemption to enable personalised digital advice: [your organisation’s name]’ in the subject 
line. Thank you.  

Submissions close on 15 December 2017. 

Date:         11/12/2017                                                             Number of pages:             1                                                                                             

Name of submitter:  

Company or entity: Boutique Advisers Alliance  

Organisation type: Back office support for financial advisers  

Contact name (if different): 

Contact email and phone:    

Question or 
paragraph number 

Response 

You don’t need to quote from the consultation document if you note the paragraph or question number.  

Schedule 2 Section 1. (c) This disclosure should be in the same format as for non robo advice to make for easy 
comparisons.  Disclosure should also include turnover driven costs, brokerage on 
transactions and FOREX fees and margins. 

Schedule 2 Section 1. (d) Agreed 

Schedule 2 Section 1. (e) We believe the sentence (other than remuneration that a reasonable client would 
consider to be of such an insignificant nature….) should be removed.  

Robo advice is a business model based on scale, so what may be a small revenue item, 
once scaled becomes a key remuneration driver 

Schedule 2 Section 2. It is imperative that the remuneration disclosure regime is consistent across all advice 
forms, human and non-human.  Failing to do this will see a repeat of the unfairness and 
ultimate failure of the advice regime created in 2008 by then then Minister Simon Power 
with the first iteration of the FAA. 

  

  

  

Feedback summary – if you wish to highlight anything in particular 

Please note: Feedback received is subject to the Official Information Act 1982. We may make submissions available on our 
website, compile a summary of submissions, or draw attention to individual submissions in internal or external reports. If you 
want us to withhold any commercially sensitive or proprietary information in your submission, please clearly state this and note 
the specific section. We will consider your request in line with our obligations under the Official Information Act.  

Thank you for your feedback – we appreciate your time and input. 

mailto:consultation@fma.govt.nz






From:
Sent: Thursday, 14 December 2017 3:57 p.m.
To: Consultation
Subject: Feedback on the draft exemption notice and application documents – November 

2017

 
Thank you for your consultation document on the exemption to enable personalised digital advice. 
 
As our comments are brief, we have provided these in this email rather than complete the feedback form. 
 
We commend the FMA both for their level of consultation on this issue and for deciding to provide an 
exemption to enable personalised digital advice. We believe it removes a significant barrier to improving 
the accessibility to advice in New Zealand. 
 
We have reviewed the documents in the consultation document and believe they are well-designed, 
cover all the key areas and are workable. 
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Feedback form: Exemption to enable personalised digital advice 

Please submit this feedback form electronically in both PDF and MS Word formats and email it to us at 

consultation@fma.govt.nz with ‘Exemption to enable personalised digital advice: [your organisation’s 

name]’ in the subject line. Thank you.  

Submissions close on 15 December 2017. 

Date:  15 December 2017                                                                      Number of pages:          3                                                                                                

Name of submitter:   Fidelity Life Assurance Company Limited 

Company or entity:   Fidelity Life Assurance Company Limited 

Organisation type:  Life Insurance  

Contact name (if different):   

Contact email and phone:  

mailto:consultation@fma.govt.nz
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To: consultation@fma.govt.nz 

Subject: Exemption to enable personalised digital advice 

Company: Fidelity Life Assurance Company Limited (Fidelity Life) 

 

Introduction 

Fidelity Life is a specialist life insurer providing insurance for individuals, businesses and employers. 
Our purpose is to protect New Zealanders’ way of life. The life insurance industry is facing 
consolidation, regulatory and technological change. We see these as opportunities and are investing 
in a strong digital backbone to support innovation, productivity and improved support for our 
customers, advisers and partners.  
 
New Zealand has one of the lowest penetration rates of life insurance in the developed world and 
only a third of Kiwis have life insurance cover. Our challenge is how we reach more New 
Zealanders and encourage them to protect their way of life. We believe that advice matters and that 
independent financial advice enables people to make informed decisions to access suitable 
insurance protection. Alongside New Zealand’s network of independent financial advisers, we are 
committed to reducing under-insurance while protecting our customers.  
 
Fidelity Life supports the decision to grant an exemption to enable personalised digital advice 

services to be offered under the current financial advice regime. While we believe that personalised 

digital advice cannot deliver the same value as a long term relationship with a professional human 

financial adviser, it may allow those consumers who would otherwise remain under-insured to have 

easier access to financial advice and insurance protection. Helping more New Zealanders to protect 

their way of life is beneficial for the whole market.  

We reiterate that regulation around the provision of financial advice should be customer-centric 

with appropriate entry requirements and ongoing obligations to minimise the risks of poor customer 

outcomes. We have reviewed the draft exemption and accompanying documents with this focus in 

mind.  

Feedback 

We provide feedback on questions 1,2,3 and 5 only. 

Q1.  Do you have any comments on the draft exemption notice?  and Q.2 Do you have any 

comments on the draft information sheet? 

‘The Provider must disclose the information set out in Schedule 2… before or at the same time as the 

client receives any financial advice or IPS through the digital advice service.’ We agree that disclosure 

needs to be flexible and understand that the form and method of disclosure has not been prescribed 

to ensure that the disclosure process is as consumer-focused and engaging as possible. However, we 

submit that additional guidance should be provided from the FMA on how it will evaluate 

compliance with the disclosure requirements.   

We request further clarification on how compliance with the obligations will be managed and 

enforced.  Further to the Quality Assurance Function minimum standard, we submit that it would be 

reasonable to include an annual report requirement in the exemption. This would add an extra layer 

mailto:consultation@fma.govt.nz
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of assurance that a Provider is complying with their obligations and enable the FMA to collect data 

on consumer, customer, provider and product information trends. 

Q3. Do you have any comments on the draft application form? and Q5. Do you have any 

comments on the draft application guide? 

We fully support a detailed and robust application approach that ensures Providers meet certain 

standards to promote the sound and efficient delivery of financial advice and encouraging public 

confidence.  In relation to the minimum standards, we note that there is flexibility in how minimum 

standards can be met depending on the size and nature of a business.  We submit that the flexibility 

should only be applied where the risk of consumer harm supports flexibility.   

We previously submitted that to ensure consumers can access redress if risks are realised, there 

should be minimum capital requirements and/or a requirement to hold appropriate insurance to 

cover the risks and we submit that this should be included in the minimum standards and/or the 

application form.  

While the application guide identifies “ongoing obligations” as one of the three things to know 

before application, we submit further guidance on how a Provider can meet and maintain ongoing 

obligations should be provided.  Further, the application should include a section on how a Provider 

will meet the ongoing obligations. 

 

 

 

 













 

 

15 December 2017 
 
Financial Markets Authority 
 
By email: consultation@fma.govt.nz 
 

Feedback: Exemption to enable personalised digital advice 

The Financial Services Council of New Zealand Incorporated (FSC) thanks the Financial Markets Authority 
(FMA) for the opportunity to provide feedback on the draft exemption notice and accompanying 
documents.  

The FSC represents New Zealand’s financial services industry having 32 members at 15 December 2017. 
Companies represented in the FSC include the major insurers in life, disability, income, and trauma 
insurance, and some fund managers and KiwiSaver providers plus law firms, audit firms, and other 
providers to the financial services sector.  

Our submission has been developed through consultation with our members, and represents the views of 
our members and our industry. There are a number of areas within the consultation documents where our 
members have requested clarification or further guidance. We have expanded on these areas in the 
‘Specific Responses’ section. We acknowledge the time and input of all our members in contributing to this 
submission. 

The FSC strongly supports initiatives that are designed to deliver: 
1. Strong and sustainable consumer outcomes; 

2. Sustainability of the financial services sector; and 

3. Increasing professionalism and trust of the industry. 

We continue to support the class exemption, recognising that it is a pragmatic solution to a consumer-

need. 

We are pleased to note that our earlier recommendations to include personal insurance and to remove 
value limits are reflected in the draft exemption. Generally, we believe the draft exemption notice (and 
supporting documents) achieve a good cost-benefit balance and will create a framework that encourages 
innovation while safeguarding the consumer. 

However, we repeat our view from our submission of 19 July, that the exemption will only promote market 
integrity if the FMA has the capability to effectively regulate robo-advice providers who rely on the 
exemption. This may require additional resources who specialise in automated decision engines, and 
specialists in products such as fire and general insurance, life insurance and mortgages. 

If you have any questions, please contact me on  

Yours sincerely 

 

 
  

 
 
 
 

Financial Services Council  
of New Zealand 

Level 33, ANZ Centre,  
23-29 Albert St, Auckland 1010 

P: +64 9 985 5762 
E: fsc@fsc.org.nz 

www.fsc.org.nz 
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Specific Responses 

1. Do you have any comments on the draft exemption notice?  

Disclosure 
We support flexible disclosure – however our members request additional guidance from the FMA on how 
it will evaluate compliance with the disclosure requirements. 

Ongoing obligations 
It is not clear in the draft exemption notice or information sheet how compliance with the obligations will 
be enforced and managed. A potential option is to build in an extra layer of assurance through an annual 
report requirement, as this may enable the FMA to collect data on conduct, consumer, customer, provider 
and product information trends. This suggestion would need consideration of cost/benefit before 
progressing and is not supported by all FSC members. 

Clause 7 (3) (b) 

We submit that the requirements in clause 7 (3) (b) should be aligned where possible with similar 
requirements under the FMCA. This will ensure consistency and reduce duplication. 

Clause 7 (3) (b) (iii) 
Our members request clarification on clause 7 (3) (b) (iii), specifically whether all adverse findings are to be 
reported, or whether there will be a materiality threshold. For example, if a dispute resolution scheme 
upholds a complaint that has nothing to do with digital advice, does the provider need to report it? Clarity 
is also requested on whether the FMA should be notified if there is an adverse finding against a related 
party of the digital advice provider, for example a parent company. 

One member tells us that an issue many applicants have had with existing licensing guides is that each 
section the applicant must evidence is divided into (a) minimum standards, (b) the questions they ask, and 
(c) what to think about. It is possible for an applicant to answer all of the questions, and still fail to evidence 
all of the minimum standards. The questions should be created so that likely answers together will address 
the minimum standards. 

Clause 8 
There are specific requirements in the exemption about record-keeping, applying code standards and 
disclosure. There are no minimum standards in the guide or application form that require applicants to 
evidence that they meet these requirements.  

Clause 8 (c) 
Our members request clarification about whether ‘written records’ include digital logs, as well as written 
communication. 

 

2. Do you have any comments on the draft information sheet? 
Our members have requested clarification on the scope of the ‘digital advice service’. Specifically, does the 
service end when the tool/service has returned a result based on information entered? Or does the service 
include the recording of personal identifiable information or have to result in a sale of a product? 

Application process – good character references  
We note that licensing under the FMCA waives the requirements to submit documents on directors and 
senior management. We submit that licensing under the Insurance (Prudential Supervision) Act 2010 
should provide the same exemption. IPSA requires providers to have conducted and submitted ‘fit and 
proper’ checks on directors and senior management to the Reserve Bank of New Zealand (RBNZ) already. 
Therefore, there should be no requirement to provide documents on directors and senior management for 
IPSA- licensed entities. 
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Record keeping 
Our members highlight that, if the tool is used as a quote service where no identifiable information is 
entered up front, it will be possible to record the outcome but it will not be possible to identify the user or 
any further action with regard to the use of the ‘advice’. We submit that the information sheet should 
expand on this scenario and clarify whether a provider is compliant if client information is not 
captured/held. 

Further, the length of time that individual providers retain information on quotes varies, with one member 
advising that they retain quote information for 14 days. Our members request clarification on the required 
timeframe for keeping a record where there is no identifiable information related to the ‘advice’.  

 

3. Do you have any comments on the draft application form? 
Good character 
Per our response to Q2, we submit that Question 13 of the application form should ask ‘Are you Licensed 
under IPSA by the RBNZ?’ 

 

4. Do you have any comments on the draft declaration form? 
No 

 

5. Do you have any comments on the draft application guide?  
Financial standing 
To ensure that consumers are able to obtain adequate redress if inappropriate advice is provided, we 
submit there should be a condition around appropriate financial resources or a requirement to hold 
appropriate insurance cover. 

Ongoing obligations 
While the application guide identifies ‘ongoing obligations’ as one of the three things to know before 
application, we request further guidance on how a provider can meet and maintain ongoing obligations. 
We also submit that the application should include a section on how a provider will meet the ongoing 
obligations. 

Capability, risk management, auditing 
A member has highlighted that at the time of application, third party providers or technical experts may 
not yet have been engaged, and therefore their details will not be available for the application. We request 
clarification of whether a description of the scope of service to be met by the third party will be sufficient 
for the purpose of the application.   
 

7. Do you have any other feedback or comments? 
Our members highlight that in order to complete the application, providers will need to be well advanced 
in build and development. As any software release will be dependent on FMA approval, our members ask 
for an estimate of the turnaround time for review of an application. 

Further, if an initial application is rejected, our members ask whether an entirely new application is 
required (including a new fee) or whether there is a resubmission process. 

 



Feedback form: Exemption to enable personalised digital advice 

Please submit this feedback form electronically in both PDF and MS Word formats and email it to us at 
consultation@fma.govt.nz with ‘Exemption to enable personalised digital advice: [your organisation’s name]’ in the subject 
line. Thank you.  

Submissions close on 15 December 2017. 

Date:        15 December 2017                                                     Number of pages:        3                               

Name of submitter:   

Company or entity:  Forsyth Barr Ltd 

Organisation type:  NZX Participant Firm 

Contact name (if different): 

Contact email and phone:   

Question or 
paragraph number 

Response 

You don’t need to quote from the consultation document if you note the paragraph or question number .  

Q1 The definition of “digital advice facility” precludes the direct involvement of an individual 
in the facility.   

While we agree that an individual should not be involved in the formulation of the 
advice, we do not see any reason why an individual should not be involved in the advice 
process.  Some elderly clients, for example, may be more comfortable if one of the 
provider’s (non-AFA)  staff sits with them in front of the computer, reads out the 
algorithm’s questions and enters the client’s responses.  We do not see any reason why 
this should not occur, provided that the staff member is not providing financial advice 
themselves in the course of this process.  Access to advice would be enhanced as a result.  

Q1 Limb (a) of the definition of “material change in circumstances” does not contain a 
materiality threshold –it refers only to any adverse change.  We do not think that there 
should be an obligation to notify the FMA of adverse changes that do not materially 
affect the provider’s ability to provide the service. 

Q1 The required disclosure set out in Schedule 2 falls short of the requirements of Code 
Standard 8 for a personalised service, which requires the AFA to ensure that the client is 
aware not only of the extent of any limitations in the scope of service, but also of the 
implications those limitations have for the service to be provided.  Schedule 2 requires 
that the limitations of scope are described, but not that the implications of those 
limitations are brought home to the client.  We believe there should be a requirement to 
describe those implications to the client in prominent terms. 

This will be particularly important where the service only recommends products of only a 
small number of providers, particularly given that robo-advice platforms are likely to be 
popular with vertically-integrated product providers.  One of the failings of the current 
regime has been the non-level playing field afforded to QFEs; this non-level field should 
not be exacerbated by the roboadvice exemption. 

As the FMA will be aware, the Financial Services Legislation Bill takes an even stronger 
line in this regard and requires the provider to take reasonable steps to ensure that the 
client understands the scope of the service and any limitations (clause 431I).  The FMA 
may wish to consider whether it is appropriate for the exemption to reflect this 
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approach, particularly given that many clients will have a tendency to “click and move 
on” when it comes to acknowledging disclosures.  For example, in the application process 
providers could be asked what steps their algorithm takes to ensure that the client has 
actually understood the limitations of the scope of service (and the implications of those 
limitations). 

As an adjunct to the above, we believe that clause 8(b) of the exe mption should refer to 
Code Standard 8 as well as the other Code Standards currently referred to.  For the 
reasons set out above, we disagree with the statement in the information sheet that 
Code Standard 8 is “reflected in the disclosure condition”.  Alte rnatively, clause 8(b) could 
reflect the wording of the Financial Services Legislation Bill and refer to the provider 
being satisfied on reasonable grounds that it has in place procedures that give 
reasonable assurance that clients will understand the scope of the service and any 
limitations. 

Feedback summary – if you wish to 
highlight anything in particular 

As noted above, the current regime favours vertically-integrated product providers with 
QFE status.  It is important that this slant on the playing field is not exacerbated by the 
roboadvice exemption and that, where the product set associated with the service is 
limited, there is prominent disclosure of that fact and its implications for the client.  
While robo-advice platforms have the potential to improve access to advice, there is a 
risk that they become just another product-stuffing channel without any requirement to 
make sure the client understands that there could be other investments out in the 
marketplace that are more suitable for them. 

Please note: Feedback received is 
subject to the Official Information Act 
1982. We may make submissions 
available on our website, compile a 
summary of submissions, or draw 
attention to individual submissions in 
internal or external reports. If you want 
us to withhold any commercially 
sensitive or proprietary information in 
your submission, please clearly state 
this and note the specific section. We 
will consider your request in line with 
our obligations under the Official 
Information Act.  

 

Thank you for your 
feedback – we appreciate 
your time and input. 

 

  

 

 

 



 



 
11 December 2017 
 
Financial Markets Authority 
PO Box 1179 
Wellington 6140 
 
Email: consultation@fma.govt.nz 

 

Draft exemption to enable personalised digital advice 
 
The Institute of Directors (IoD) appreciates the opportunity to comment on the draft exemption to 
enable personalised digital advice (the exemption).  
 
Personalised digital advice (also known as robo-advice) is currently restricted in New Zealand under 
the Financial Advisors Act 2008 which requires personalised financial advice to be given by a natural 
person.  
 
The proposed exemption is a temporary measure and will permit financial advisor entities to provide 
personalised digital services to retail clients. It is intended to improve consumer access to financial 
advice and promote innovation while providing consumer protection safeguards. When the new 
financial advice regime comes into effect (expected to be in 2019), the exemption will be revoked.  
 
Financial advisor entities must apply to the FMA to be eligible for the exemption. As part of the 
application process, these entities will need to include good character declarations from their 
directors and senior managers. Our submission focuses on this aspect of the exemption process.  
 

About the Institute of Directors 
The IoD is a non-partisan voluntary membership organisation committed to driving excellence in 
governance. We represent a diverse membership of over 8,500 members drawn from listed issuers, 
large private organisations, small and medium enterprises, public sector organisations, not-for-
profits and charities.   
 
Our Chartered Membership pathway aims to raise the bar for director professionalism in New 
Zealand, including through continuing professional development to support good corporate 
governance.  
 
Chartered Members and Chartered Fellows of the IoD are required to confirm annually that they are 
of good character and are a fit and proper person. There is a list of criteria they need to consider in 
making this confirmation. Where a member is unable to agree/confirm any matters in the list, they 
must contact the IoD Registrar. This process has been in place since 2014.  
 

Good character assessment 
The exemption application guide states that the FMA’s assessment of good character is important 
for preserving public confidence in the professionalism and integrity of financial advisor entities 
providing digital services. The assessment is based on (but not limited to):  

• information in the directors and senior managers declarations 
• feedback from third parties checks such as the Ministry of Justice 
• conduct indicating past non-compliance 
• convictions or involvement in dishonesty, deceit, theft or fraud 
• failure to manage business or personal financial affairs 
• dismissal from a position of trust 
• adverse information from other government agencies and regulators. 

https://fma.govt.nz/compliance/consultation/consultation-papers/consultation-paper-proposed-exemption-to-facilitate-personalised-robo-advice/
https://fma.govt.nz/compliance/consultation/consultation-papers/consultation-paper-proposed-exemption-to-facilitate-personalised-robo-advice/
https://www.iod.org.nz/charteredmember
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We support the requirement for a good character assessment and recognise the importance of 
having directors and senior managers of good character responsible for entities that provide digital 
advice services.  
 
We understand from the exemption application guide that directors and senior managers who have 
already provided good character declarations to the FMA for the purposes of the Financial Markets 
Conduct Act 2013 do not need to provide new declarations.   
 
We make specific comments below on aspects of the good character declaration form (DA1.1 
Declaration). 
 

Good character declaration form 
The declaration form must be completed by all directors and senior managers of the entity seeking 
to apply for the exemption. The draft exemption notice defines senior manager as “in relation to a 
person (A), means a person who is not a director but occupies a position that allows that person to 
exercise significant influence over the management or administration of the financial adviser service 
provided by A through the digital advice facility”. Director is defined in the Companies Act 1993. 
 
The declaration form has 11 questions and applicants must select yes or no for each question. If they 
answer yes to any question, they must provide full details in appendix 1 of the form.  
 
Clean slate scheme 
The form asks applicants to disclose certain convictions. We note that the Criminal Records (Clean 
Slate) Act 2004 allows people not to disclose some criminal convictions when certain requirements 
are met. The FMA may wish to consider alerting applicants on the declaration form of their rights 
under the Act.  
 
Enforceable undertakings 
Enforceable undertakings are an increasingly common tool used by regulators as an alternative to 
prosecution. The IoD’s annual confirmation requires Chartered Members and Chartered Fellows to 
declare if they have “been party to or the subject of any enforceable undertaking or other 
arrangement with any regulatory body under which [they] may not be a director of any entity or 
concerned or take part in the management of any entity”. Although question 5 may prompt 
applicants to disclosure that they are or have been subject to enforceable undertakings, the FMA 
may wish to have a separate question on this so it is more explicit.  
 
Solvent v insolvent liquidations 
We understand that question 6 is essentially about whether an applicant has been involved (at a 
governance or executive level) in a business that has failed. The question refers to, among other 
things, where an entity that has been placed into liquidation in the last 15 years. This could give rise 
to disclosures relating to businesses that have not failed. We note that it is common for companies 
to be put into liquidation when a business has been sold, ceased trading or reorganised for 
commercial purposes. We suggest the FMA consider distinguishing the type of liquidation, for 
example between solvent and insolvent liquidations.  
 
Other behaviour not covered 
The FMA may also wish to include a catch all question asking if there are any other matters it should 
be aware of in assessing an applicant’s application.  
 

Material change in circumstance 
After an entity has been approved by the FMA to provide personalised digital services, they must 
notify the FMA of any material change in circumstances otherwise the exemption will cease to apply 
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(they have five working days to notify the FMA after becoming aware of the change). The meaning of 
the phrase includes where the entity or any of its directors or senior managers are subject to any of 
the following: 

• a criminal conviction 
• disciplinary proceedings under any enactment 
• an adverse finding by a court or an approved dispute resolution scheme 
• bankruptcy or any other insolvency proceedings.  

 
Generally this appears to strike the right balance in protecting the public, while not unduly 
burdening the entity. However, the phrase “an adverse finding by a court…” is broad in scope and 
could be more pointed.  

We appreciate the opportunity to comment on the exemption on behalf of our members and would 
be happy to discuss this submission with you. 
 
Yours sincerely 

 
 

 
 



Feedback form: Exemption to enable personalised digital advice 

Please submit this feedback form electronically in both PDF and MS Word formats and email it to us at 

consultation@fma.govt.nz with ‘Exemption to enable personalised digital advice: [your organisation’s name]’ in the subject 

line. Thank you.  

Submissions close on 15 December 2017. 

Date:                 12TH December 2017                                                     Number of pages:           1                                                                                               

Name of submitter:   

Company or entity:  Institute of Financial Advisers 

Organisation type: Financial Advisers Association 

Contact name (if different): 

Contact email and phone:  

Question or 
paragraph number 

Response 

You don’t need to quote from the consultation document if you note the paragraph or question number.  

 1. The exemption applies to a wide range of financial services/products as 

contemplated by the FSLAB – seems sensible 

2. Section 2 provides for the application of most of the service-specific  Code 

Standards that currently apply to AFA’s – this also seems sensible and puts digital 

advice/sales on the same footing, with the same responsibilities to the client, as advice 

delivered by a real person adviser. We feel this is acceptable. 

3. Differing disclosure requirements to those of AFA’s will apply in that primary 

and secondary disclosure documents will not be needed. Disclosure will apply at varying 

points of the advice/sales process. There will be requirements to disclose similar 

information as that required in current primary and secondary disclosures plus the sorts 

of information needing disclosure along the way, such as costs and conflicts of interest. 

We think these requirements look reasonable. We think most AFA’s agree the current 

disclosure regime does not work well and needs to be overhauled. Perhaps the thinking 

displayed in this exemption shows an acknowledgement of this issue and provides some 

hope for what disclosure might look like under FSLAB. We think disclosure is a key issue 

for IFA in that the consumer needs to know who is providing the digital advice and what 

outcomes might arise from use of the digital system and whether the operator is 

independent or will only offer their own products. If the disclosure is operated as required 

we feel our concerns will be addressed. 

4. There is no specific mention of how breaches/misconduct will be addressed and 

who specifically would be liable. We note that the entity operating the system will need 

to be on the FSPR and be a disputes resolution scheme member. We would assume that 

the disciplinary and other avenues for legal redress currently available under FAA and via 

FMA will apply to the directors/and or managers operating the digital advice facility (as 

they currently apply to QFE owners/managers with respect to AFAs). 
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Feedback summary – if you wish to highlight anything in particular 

Please note: Feedback received is subject to the Official Information Act 1982. We may make submissions available on our 

website, compile a summary of submissions, or draw attention to individual submissions in internal or external reports. If you 

want us to withhold any commercially sensitive or proprietary information in your submission, please clearly state this and note 

the specific section. We will consider your request in line with our obligations under the Official Information Act.  

Thank you for your feedback – we appreciate your time and input. 



Feedback form: Exemption to enable personalised digital advice 

Please submit this feedback form electronically in both PDF and MS Word formats and email it to us at 

consultation@fma.govt.nz with ‘Exemption to enable personalised digital advice: [your organisation’s name]’ in the subject 

line. Thank you.  

Submissions close on 15 December 2017. 

Date: 15 December 2017                                                                     Number of pages: 3                                                                                                         

Name of submitter:  

Company or entity: Insurance Council of New Zealand 

Organisation type: General Insurance Industry Representative Organisation 

Contact name (if different):  

Contact email and phone:   

Question or 
paragraph number 

Response 

You don’t need to quote from the consultation document if you note the paragraph or question number.  

Q1 Section 4 of the draft exemption notice includes a definition of ‘senior manager’, but no 

where in any of the exemption documentation does it provide guidance on what action 

would need to be taken if the manager(s) were to change between the application for 

the exemption, and 2019 when it is likely to be repealed. We believe it would be helpful 

to clarify whether new manager(s) would be required to notify the FMA of the changes 

and to provide a new declaration. 

The record keeping requirements set out at section 8(c) seem particularly onerous. We 

require clarification around whether the written records can be kept in digital format, 

and how long the records would need to be retained for. We note that depending on the 

volume of material kept and the period it is required to be kept, for could lead to 

storage constraints for providers. 

Section 7(3)(b)(iii) requires providers to notify the FMA if the provider or any of its 

directors or senior managers are subject to any adverse findings by a court or an 

approved dispute resolution scheme. Our members would like clarification as to 

whether this means they need to notify each and every adverse finding, or whether 

there is some sort of threshold as to when findings need to be notified (for example, 

under the Fair Insurance Code “significant breaches” by members must be reported to 

ICNZ).  

We are pleased to see section 8(1)(b)(i) included in the exemption notice. We believe 

that Code Standard 2 – not doing anything to bring the financial advisory industry into 

disrepute is of particular importance in allowing the provision of robo-advice. 

Q2 The same comments regarding record keeping, as set out at Q1 above, apply to the 

requirements set out at page 13 of the information sheet – what are the permissible 

forms of written record, and what the is the required time period for retaining records. 

The obligation to keep the same records for ‘open access’ digital advice, and to assign an 

anonymous user number as was suggested in the case study, for clients who get 

personalised advice without submitting personal details to the provider also seems 

onerous. We wonder if a lesser standard of record keeping could apply than where a 

client does provide personal details, given that the client has not provided the same 

mailto:consultation@fma.govt.nz


level of information about themselves to receive the advice. For example, data could be 

stored as a digital record for 30 days, the current functionality for some of our members, 

and then discarded. Furthermore – what is the required timeframe for keeping a record 

where there is no identifiable information provided in relation to the advice. Again, we 

would propose a lesser timeframe than advice provided for identifiable clients, with one 

suggestion for this category of advice being to align with insurance quotes, which are 

held for 14 days. 

As a more general point, under the ‘What is digital advice service’, we believe that it 

would be helpful to clarify that the aim of providing digital advice service is to return a 

digitally-produced result based on the information entered by the client. It does not 

necessarily need to include personal identifiable information, nor to result in the sale of 

a financial product. 

Q3 Along with Q13 of the application form, we submit that the ‘Good Character’ section of 

should also include whether an applicant is licensed under the Insurance (Prudential 

Supervision) Act 2010 (IPSA). If a provider is an existing FMC Act licensee, and they have 

previously provided the FMA with good character declarations for directors and relevant 

senior managers, they do not need to provide new declarations. We would like 

consideration given to extending this position to those providers licensed under the 

IPSA. The regulatory requirements under IPSA are such so that providers have to 

conduct and submit ‘fit and proper’ checks to the RBNZ. It is therefore submitted that if 

a provider holds a license under IPSA, they have already completed good character 

assurances to an equivalent level as that required by the FMA. 

While the draft application guide helpfully sets out that declarations are not needed for 

providers with an existing FMC Act license this is not set out in the application form. 

Instead, there is what we believe could be viewed as the ambiguous question set out at 

Q14 of the application form of ‘How many directors and senior managers are you 

supplying details on behalf of…”. It would be helpful to include this information in the 

application form as well, for the unwary. (If an extension to IPSA licensees were granted, 

then this should also be included in this section). 

Q4 For those are required to provide declarations (i.e. not already licensed under the FMC 

Act, or as we propose, under IPSA) we believe it is onerous for each director and senior 

manager listed in the application to have to complete a declaration form – particularly 

as this exemption will likely only remain in force for a year. We would propose that 

director details be included in the application form, but only senior management who 

have direct oversight and responsibility for the digital advice be required to complete 

the good character declaration. 

We consider that it may be helpful to include a reminder in the declaration form about 

the definition of ‘senior manager’ so as to ensure the application is getting an 

appropriately senior level of sign off. 

Q5 Overall, we find the application guide to be comprehensive and helpful.  

Q6  N/A – the response to this question will depend on the particular insurance products 

provided by each of our members. 

Q7 The definitions of general insurance are not consistent across all the draft documents. 

For example, page 10 of the information sheet lists ‘eligible and personal insurance 

products’, while page 17 of the application form states ‘pure risk contract of insurance’.  

‘Pure risk contract of insurance’ is also included in the definitions section of the 

exemption notice. So as to avoid confusion there needs to be consistency in the 

definitions used. 



 

Members would also like to know whether new entrants operating in the robo-advice 

insurance space will be required to demonstrate that they have the ability to meet the 

prudential requirements of the RBNZ, or to partner with a licensed insurer. 

Finally, it would be helpful if the FMA is able to provide an indication of how long they 

anticipate the review of an exemption application will take. Providers will need to be 

well advanced in the build and development of any digital advice services, and the 

release of those services will be dependent on approval. 

Feedback summary – if you wish to highlight anything in particular 

Please note: Feedback received is subject to the Official Information Act 1982. We may make submissions available on our 

website, compile a summary of submissions, or draw attention to individual submissions in internal or external reports. If you 

want us to withhold any commercially sensitive or proprietary information in your submission, please clearly state this and note 

the specific section. We will consider your request in line with our obligations under the Official Information Act.  

Thank you for your feedback – we appreciate your time and input. 
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15 December 2017 

Financial Markets Authority 
Level 2 
1 Grey Street 
Wellington 6012 

By email: consultation@fma.govt.nz 

Submission on Consultation Paper – Exemption to enable personalised digital 
advice 

1 This is a submission by Kensington Swan on the Financial Markets Authority (‘FMA’) Exemption 

to enable personalised digital advice consultation paper dated November 2017 (‘Consultation 

Paper’). 

About Kensington Swan 

2 Kensington Swan is one of New Zealand’s premier law firms with a legal team comprising over 

100 lawyers acting on government, commercial, and financial markets projects from our offices 
in Wellington and Auckland. 

3 We have extensive experience advising a range of organisations that provide financial adviser 
services, from major fund managers and insurers to brokers and sole adviser practices. We act 
for many advisers, QFEs, brokers, and other financial markets participants. We assist our 
clients with their regulatory compliance obligations and initiatives aimed at providing effective, 
relevant financial advice services to consumers, including through the application of technology 
to enhance their offerings. 

4 We previously submitted on the Proposed exemption to facilitate robo-advice consultation 

paper dated June 2017 (‘June Consultation’). In that submission we encouraged the FMA to 
release a draft exemption notice for consultation, along with the related application 
documentation. We are pleased to see this submission point addressed. 

General comments 

5 We support the actions and timing proposed by the Consultation Paper. We commend FMA’s 

taking action now, particularly in light of the likely timing for the Financial Services Legislation 
Amendment Bill (‘FSLAB’) coming fully into force.  

6 However, we believe that changes need to be made to the draft documents in order to make 
the proposed exemption workable in practice. At a high level, our key comments are as follows: 

a Certain aspects of the draft exemption notice could usefully be clarified. In particular: 

i the current ‘digital advice facility’ definition may be unnecessarily narrowly defined; 

ii the current drafting of the clause 7 mechanism for reporting and enforcing material 
changes of circumstances results in a very blunt mechanism with no flexibility for FMA 
to take a proportionate enforcement approach; and  
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iii the process for adding providers to the exemption notice could be made more 
streamlined and therefore better able to respond to future developments. 

b Certain statements in the draft information sheet can be interpreted as contradicting the 
position taken by FMA in its 7 November 2016 KiwiSaver advice guidance note (‘KiwiSaver 

Guidance’), misstating the distinction between class and personalised advice. To provide 

certainty to the market, these statements should be revised. In addition, further guidance 
on FMA’s expectations in relation to compliance in this context with the code standards set 

out in the Code of Professional Conduct for Authorised Financial Advisers (‘Code 

Standards’) would be helpful. 

c We request that FMA provides further guidance in the application guide or the information 
sheet as to the level of detail FMA is seeking in response to each application question, and 
how the minimum standards will be applied to those providers wishing to offer very limited 
personalised digital advice.  

7 Further detail is set out in our below responses to FMA’s consultation questions. 

Specific responses to Consultation Paper questions 

Question 1: Comments on draft exemption notice 

8 We have the following comments on the draft exemption notice: 

The definition of ‘digital advice facility’ 

9 We consider the definition of ‘digital advice facility’ to be unduly restrictive, as it excludes all 
advice provided with any direct involvement of an individual. We are aware of digital advice 
offerings that contemplate some degree of involvement from individuals (for example, by 
assisting clients to use the digital advice tool), and are concerned that such offerings would fall 
outside the scope of the exemption, resulting in a breach of the Financial Advisers Act 2008 
(‘FAA’).  

10 Similarly, the definition only appears to contemplate a ‘full scale’ personalised digital advice 

offering, and is not drafted to include more limited uses of technology. Overseas providers often 
take a ‘hybrid’ approach to the creation and delivery of advice. 

11 We understand that the current definition has been largely taken from the Australian Securities 
& Investments Commission’s August 2016 Regulatory Guide 255, Providing digital financial 

product advice to retail clients (‘RG 255’). However, we believe that in modifying the definition in 

RG 255 to reflect the FAA regime and the use of a ‘facility’, key components of that definition 
have been lost. 

12 We suggest modifying the definition to read as follows: 

digital advice facility means a facility through which a provider gives automated 
financial advice, or provides an automated investment planning service, using 
algorithms and technology, and with or without the direct involvement of an individual 
financial adviser 
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The definition of ‘quoted’ 

13 The definition of ‘quoted’ currently refers to an equity security or debt security that ‘is approved 

for trading’ on either a licensed market or an overseas financial product market. For clarity, we 
suggest that this is amended to refer to being approved for trading on ‘either or both’, on the 

basis that many issuers are dual listed. 

14 We also note that the current definition will prevent personalised digital advice being given on 
financial products at the pre-IPO stage. For flexibility, FMA may wish to consider including pre-
IPO advice within the scope of the exemption (and, if it is to be included, similar drafting could 
be used to that in the definition of ‘overseas listed products’ in the Financial Markets Conduct 
(Incidental Offers) Exemption Notice 2016). 

The definition of ‘provider’ 

15 In our view, the process for reliance on the exemption needs to be streamlined. 

16 As currently drafted, the definition requires each provider to be named in Schedule 1 of the 
exemption notice in order to rely on the exemption. We consider this to be an unnecessarily 
cumbersome method of providing exemption relief, as it will require each provider to make an 
application to vary the exemption notice. Each new provider will then need to be added 
separately, or providers added in batches, by way of amendment to the exemption notice.  

17 This process could significantly delay providers’ ability to rely on the exemption as a result of 
the Gazette process required for exemptions. This runs directly counter to FMA’s stated policy 

objective of facilitating and encouraging innovation, and risks creating a barrier to the provision 
of financial advice for no apparent consumer or regulatory benefits. Instead, we suggest FMA 
maintain a list of approved providers on the FMA website, with the exemption notice simply 
stating that a provider must be approved by FMA in order to rely on the exemption.  

The definition of ‘specified products’ 

18 We agree with the list of specified products and appreciate FMA’s willingness to take on board 

feedback on the June Consultation by expanding the earlier proposed selection of products. 

Clause 6 – Application of the exemption 

19 As drafted, the exemption notice provides a blanket exemption for providers, rather than tying 
its scope to the products and services in relation to which each provider has applied. For 
example, it appears to treat a provider with a very simple personalised digital advice tool the 
same as a provider with a full service offering. As a result, there is no limit on the services that 
can be offered once a provider is named in the exemption notice, and no obligation to notify 
FMA of a change to the digital advice service unless it constitutes a ‘material change of 
circumstances’. 

20 We suggest there should be a clear link between the products and services for which an 
exemption is granted and those which are provided. This could be achieved through the 
exemption applying to a ‘specified service’, which is defined by reference to the service for 
which the provider has been approved to rely on the exemption.  
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21 This would enable FMA to apply the exemption and minimum standards proportionately to the 
particular provider and the services it provides, and to tailor the information it requires from 
each applicant. It is similar to FMA’s power to limit the services able to be provided by a market 

services licensee under section 403(1) of the Financial Markets Conduct Act 2013 (‘FMCA’). 

Doing so would be consistent with FMA’s original stated intention to apply the conditions of the 

exemption proportionately to the size and scale of the service offered, as set out on page 12 of 
the June Consultation. 

Clause 7 – Notification of material change of circumstances 

22 The current drafting of clause 7 may have unintended consequences.  

23 In particular: 

a As drafted, a failure to notify a material change of circumstances within five working days 
of becoming aware of the change will set in motion a process under which the provider will 
automatically cease to be able to rely on the exemption. There is no flexibility for FMA to 
give relief to a provider or to suspend that process (for example, where the issue is being 
rectified to FMA’s satisfaction). There is also no allowance given for delays caused by the 
need to seek legal advice to determine whether a particular change has triggered clause 7 
(even if provision of the service is suspended during that time). 

b Conversely, if a material change of circumstances occurred and was notified to FMA within 
the required timeframe, the exemption notice does not place any further obligations on the 
provider. As drafted, notification is all that is required – with no obligation to actually correct 
the issue that gave rise to the notification, or specific power under the exemption notice for 
FMA to determine to remove a provider other than by amendment of the exemption notice. 

24 Accordingly, we consider that clause 7 needs to be amended to give flexibility and to address 
the above three issues. 

25 We also suggest changing the current wording in sub-clause (3)(a) to refer to a change that has 
a ‘material adverse effect’ on the provider’s ability to provide the service, for consistency with 
existing FMCA standards (see, for example, sections 108, 112, 134, and 139, among others). 
This also aligns with the approach to financial advice reforms taken under the FSLAB. 

26 In addition: 

a The record-keeping condition in clause 8(1)(c) does not specify how long records must be 
kept or maintained for. We suggest an appropriate timeframe would be seven years, to 
align with current requirements for authorised financial advisers. 

b The flexible approach used to express the disclosure requirements in Schedule 2 will allow 
providers to provide the required information in the most appropriate way for their specific 
tools. The consistency of the requirements, as drafted, with FMA’s comments regarding 
disclosure in the June Consultation is also appreciated. 

c The final sentence of clause 8(2) should read ‘…as if the service were given by an 
authorised financial adviser.’ 
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Question 2: Comments on draft information sheet 

27 We believe that the information sheet will be a useful resource for providers considering 
providing personalised digital advice. However, in our view it would be helpful for FMA to 
provide more detail as to what FMA expects to see providers doing to comply with clause 
8(1)(b) of the exemption notice. Clause 8(1)(b) requires compliance with Code Standards 1 to 
3, 5 to 7, and 9 to 11. Clause 8(2) simply states that those Code Standards apply ‘with all 

necessary modifications as if [the] service were given by an authorised financial adviser’. 

However, the information sheet only provides further detail in relation to Code Standard 6. 

28 In addition, the draft information sheet contains certain statements that suggest that FMA may 
have changed its view as to the division between class and personalised advice under the FAA. 
We believe this was inadvertent, but consider that it should be clarified. 

29 For example, the case study on page 14 of the Consultation Paper refers to the client changing 
a response to indicate that the client is planning to use his KiwiSaver savings to buy his first 
home within the next three years. This implies that taking into account that particular factor 
would result in personalised advice being given – which contradicts the statements on page 9 of 
the KiwiSaver Guidance. We believe that this was not FMA’s intention, given that the focus of 

the case study is on record keeping obligations, but suggest it is clarified. 

30 More substantively, page 13 of the Consultation Paper refers to open access tools, which 
permit clients to obtain personalised advice without submitting ‘personal details’ to the provider. 

This description raises the following two issues: 

a It would be helpful to clarify that ‘personal details’ is a reference to identifying details, such 

as name, address, or employer (assuming this was FMA’s intention). 

b Under section 15(1) of the FAA, in order for advice to be personalised it must be given to, 
or in respect of, a named client or a client that is otherwise readily identifiable by the 
financial adviser. Accordingly, if the information provided by a client through an open 
access tool does not result in the client being named, or is insufficient to make the client 
readily identifiable by the provider, then the resulting advice will not be personalised under 
the FAA. If FMA wishes to ensure that records are kept of advice given by tools that may 
be open access (for example, tools which make it optional for clients to provide identifying 
information), this will need to be specifically included as a condition of the exemption 
notice. 

31 Any changes made to the terms of the exemption notice will also need to be consistently flowed 
through to the information sheet. 

Question 3: Comments on draft application form 

32 Please see our comments on the draft application guide below. 

Question 4: Comments on draft declaration form 

33 We do not have any comments on the draft declaration form. 
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Question 5: Comments on draft application guide 

Implications of change in approach 

34 The FMA’s initial proposal was that a provider simply had to notify the FMA in advance that it 
intended to rely on the exemption, provide ‘good character’ information, and could then proceed 

once the FMA had confirmed in writing that it had no objections. The content of the draft 
application guide much more closely resembles the full licensing regime under the FMCA, and 
requires a significant amount of detailed information to be provided. 

35 We are concerned that the requirement to go through what is, in substance, a licensing process 
may unnecessarily deter some providers from relying on the exemption. We question whether 
the level of detail required by the application guide is necessary, on the basis that: 

a the level of detail currently required by the guide may result in information being provided 
that is not useful for FMA, and may delay the processing of an application, requiring 
additional, and potentially unnecessary, work to be undertaken by both FMA and providers; 
and 

b the exemption will only be available until the FSLAB is fully in force and the guide makes it 
clear that being approved to rely on the exemption does not mean that the relevant 
provider will automatically be granted a licence under FSLAB.  

36 Our clients have indicated to us that completing the application form, based on the draft 
documents, is going to add significantly to project timeframes for launching personalised digital 
advice services. 

37 Accordingly, in our view the application guide should be amended to adjust and clarify the level 
of detail FMA is seeking in response to each application question, and how the minimum 
standards will be applied to those providers wishing to offer very limited personalised digital 
advice. 

Client filtering 

38 Page 41 of the draft application guide refers to providers having ‘adequate and effective 

arrangements to filter out clients for whom the advice provided by the digital advice service is 
not appropriate, or who want advice that is outside the scope of the digital advice service’. 

However, the examples provided relate solely to the second part of the minimum standard 
(filtering out clients who want advice outside the scope of the provider’s offering). 

39 As a result, it is unclear what is required in order to filter out clients for whom the advice 
provided is ‘not appropriate’. This is likely to be confusing for providers as ‘appropriate’ implies 

that providers need to make a subjective assessment of each client’s capability. In effect, this 
could require providers to second-guess a client’s own assessment of their capability, and may 
lead to a poor user experience, with the risk that poor user experiences will undermine 
engagement with digital advice tools. We suggest FMA elaborate on this aspect. Alternatively, 
FMA could delete the reference entirely, as the scope of advice to be provided will have a self-
selecting effect – either clients will want the particular digital advice service described through 
the required disclosures or they will not. 
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Question 6: Indication of provider interest  

40 This question is not applicable to us. 

Question 7: Other feedback  

41 In light of the number of issues to be clarified, as set out above, we believe it would be useful to 
release revised documents for further consultation, even if only on a targeted basis.  

42 It is essential that the exemption provides, from inception, a clear and flexible basis for 
providers to offer digital advice facilities (however defined) to their clients.   

Further information 

43 We are happy to discuss any aspect of our feedback on the Consultation Paper. 

44 Thank you for the opportunity to submit. 

Yours faithfully 
Kensington Swan 

 
   

   
   

   
   

 

 



   
 
 
15 December 2017       
 
For the attention of: 
 
Financial Markets Authority 
PO Box 1179  
Wellington 6140 
 
By email 
 
 

Dear Sirs 

Consultation submission: 
Exemption to enable personalised digital advice 

Please find attached a joint submission on behalf of Kiwi Wealth and Kiwibank on the consultation on the 
proposed exemption, dated 16 November 2017. 

We welcome FMA’s willingness to progress the proposed exemption to enable personalised digital 
advice, and strongly support the making of the exemption.  In our view, the key areas for further 
development or clarification of the proposed exemption notice are: 

 A new licensing regime? The exemption regime proposed is akin to a licensing regime.  Whilst this 
may be intended to provide an easier transition when the Financial Services Legislation Amendment 
Bill 2017 (FSLAB) is implemented, this approach is likely to cause significant delays in realising the 
benefits of bringing forward the exemption - without providing any certainty of transition for 
participants which could not be provided by appropriate legislative transitional provisions.  We would 
prefer a regime based on notification of use of the exemption, with FMA supervision against the 
conditions, as originally proposed. 

 Super-equivalent requirements - The requirements in respect of tools for Category 2 products go 
beyond the current requirements for Registered Financial Advisers (RFAS) and QFE Advisers, without 
apparently being targeted to address risks related to the nature of the digital service.  We are 
disappointed that the resulting Financial Advisers Act regime will not be technology neutral. 

We understand that the requirements may anticipate changes expected to the regime when the 
Financial Services Legislation Amendment Bill 2017 (FSLAB) comes into force, however, we do not 
believe that digital advice should be a testing ground for the FSLAB regime, or that imposing 
additional requirements on this channel encourages innovation and the sound and efficient delivery 
of financial advice. If additional requirements are retained, the FMA’s rationale should be made clear. 

 Record keeping – The proposed obligations could be costly and onerous, given that in many cases: 

o robo-advice tools will be relatively simple and retention of the tool will enable re-creation of 
the advice, if necessary.   

o the customer will not be identifiable from the information recorded. 

We suggest that the requirement should be revisited, to be more proportionate. 
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If you have any further questions regarding the above, please feel free to contact  
 

Yours faithfully 

  
 

 

 
  

 
 

 
 

 

 
 

 

 

 



Feedback form: Exemption to enable personalised digital advice 

Please submit this feedback form electronically in both PDF and MS Word formats and email it to us at 

consultation@fma.govt.nz with ‘Exemption to enable personalised digital advice: [your organisation’s name]’ in the subject 

line. Thank you.  

Submissions close on 15 December 2017. 

Date:             15/12/17                                                         Number of pages:    7                                                                                                      

 

Name of submitter:  

 

 

Company or entity: Kiwi Group Holdings Limited, including Kiwibank Limited, Kiwi Wealth Investments Limited Partnership and 
Kiwi Wealth Limited  

 

Organisation type: Registered Bank and QFE and Derivatives Issuer, and Managed Investment Scheme licensee and Discretionary 
Investment Management Services Licensee 
  

Contact name (if different):  

 

 

Contact email and phone:    

Question or 
paragraph 
number 

Response 

You don’t need to quote from the consultation document if you note the paragraph or question number.  

Question 1 Draft exemption notice 

Question 1 - 
Revocation of 
exemption 
notice (clause 3) 

 

We note that the Statement of Reasons indicates that the Notice will be capable of existing until 2023 
(although clause 3 is currently silent).  We assume that the 2023 date is to allow the exemption to remain in 
place during the expected two-year transitional period for the reforms under the Financial Services Legislation 
Amendment Bill 2017 (FSLAB), in order for providers to continue to be able to offer personalised digital advice 
without a full licence.   FMA has previously indicated that it is discussing transitional arrangements with MBIE 
to facilitate this.  The 2023 date takes account of feedback from the industry that any uncertainty regarding the 
ability to transition to the new regime is likely to dissuade investment in robo-advice in the lead up to 
implementation of the reforms.   

In line with the above, the statement in the Information Sheet that “the exemption will be revoked when the 
new financial advice regime comes fully into effect” is confusing and should be amended to add “taking into 
account any relevant transitional provisions”.  In our view, if a provider is operating under the exemption 
notice when the new regime comes into effect they should be able to continue operating under it until they 
become fully licensed under the FSLAB.  We appreciate that any decisions on the actual transitional provisions 
of the new regime will not be taken by the FMA, and that the FMA may wish to note this.  

Question 1 - 

Definition of 

‘digital advice 

facility’ (clause 

4) 

 

We recommend that the reference to “without the direct involvement of any individual” should be deleted as 
it has the potential to cause confusion given that there will always be some element of involvement by 
individuals with the service.  We believe that the first limb appropriately captures what a digital advice facility 
would be. 

The reference may be intended to differentiate between digital advice facilities and digital tools which are used 
by advisers to facilitate their advice (eg where an adviser collects and inputs information to a digital tool, and 
uses the selection or information provided as a basis for their advice).  If this is the case, we suggest that the 
reference to an individual is clarified, and the policy intent is clearly explained.   

Question 1 - 

Definition of 

‘senior manager’ 

The nature of the senior manager intended to be caught should be clarified: 

 On one interpretation, this appears to require extensive information about the person(s) in this position 
(who may not be a senior manager of the entity providing the service) and in our view is likely to go down 
too far in a provider’s structure. This does not appear to mirror the AFA regime, and there is no other NZ 

mailto:consultation@fma.govt.nz


(clause 4) 

 

precedent for this.  

 On another interpretation, the requirement may be appropriate, if the intention is to refer to a member of 
senior management (as defined in the Financial Markets Conduct Act 2013 (FMCA)) with overall 
responsibility for the digital advice facility and oversight of the service, akin to the Australian single 
‘responsible manager’ concept and FMA’s own approach in some licensing cases.  However, the definition 
seems to go further than this.  

Question 1 - 
Definition of 
‘specified 
product’ (clause 
4) 

 

 We note that the definition of ‘specified product’ does not include units in cash or term PIEs or bank 
notice products (as defined in the Financial Advisers (Definitions, Voluntary Authorisation, Prescribed 
Entities, and Exemptions) Regulations 2011).  These are all designated as category 2 products. We submit 
that the definition of ‘specified product’ should be amended to include these three product types given 
that they are non-complex category 2 products.  

 We note that the definitions covering pure risk contracts of insurance differ between the Financial 
Advisers Act 2008 (FAA) and the draft exemption notice.  The intention of the difference is not clear, eg are 
there products that are not intended to be included under the exemption notice?  We consider that the 
definition in the FAA should be used, so that it is clear that insurance products an adviser can advise on 
under the FAA are able to be the subject of a digital advice facility.  If the intention is to exclude certain 
products, this should be explained for consultation and set out in the Information Sheet. 

 The definition does not include renewals or variations to terms and conditions of existing specified 
products, unlike section 5 of the FAA.  We submit that, as advisers can under the current FAA, a digital 
advice facility should be able to provide advice on renewals and variations.   If the intention is to exclude 
variations to products, this should be explained for consultation and set out in the Information Sheet. 

Question 1 - 

Needing to be 

provider named 

in Schedule 1 of 

the notice (refer 

definition of 

‘Provider’ in 

clause 4) 

 

We have several concerns with the approach for being able to rely on the exemption notice. 

 Firstly, this appears to be applying a licensing regime and has the potential to cause processing delays of 
up to 12 months before a provider could rely on the exemption.  From our experience in applying for 
FMCA licences it takes a significant amount of time and resource for both the FMA and the applicants to 
respectively draft, apply for, assess and grant a licence. Recent experience has come largely from dealing 
with established businesses explaining their current processes, and it seems likely that evaluating a new 
service not currently carried on could be more difficult and time consuming on both sides.  
 

 At this stage, the personalised digital advice we are likely to provide would be relatively simple.  They will 
build on our current class advice tools, using an enhanced number of simple questions to advise people on 
how to bridge gaps based on what they have advised are their goals and/or financial situation and are 
likely to relate to our existing product set.  They are not likely to use complex algorithms based on fast 
moving market information to select products from a wide variety of complex investment products for a 
portfolio.  The proposed licensing approach therefore seems disproportionate. We consider that a better 
and more proportionate approach is requiring the provider to notify the FMA that they will be relying on 
the exemption and then the exemption containing conditions a provider must comply with when relying 
on the exemption. This would be a simpler more efficient approach during a transitional period which still 
provides protections for consumers via the notification and condition requirements. This is especially the 
case for a Qualifying Financial Entity (QFE) providing simple tools based largely on its own products. 

 We particularly consider the proposed licensing approach (if insisted upon) should be streamlined to take 
into consideration those applicants who are part of a QFE and who have already been vetted as capable 
and competent to give advice.  The application process does not appear to give credit to those who have 
already met certain character, competency and capability standards (it simply asks if you are part of a 
QFE).   

 We are also unclear on how long it would take from approval of the application to getting the entity 
named in Schedule 1 of the exemption notice given the administrative processes necessary.  Having some 
indication of this timing is quite important for business planning purposes.  

Question 1 – 
Application to 
groups 

 It is unclear how operating under the exemption would sit alongside QFE obligations.  It would appear that 
if an entity in a QFE Group applies for the exemption, the QFE is automatically responsible for the 
personalised digital advice given by that entity.   For example, section 76 of the FAA requires a QFE to 
ensure compliance by the group with matters in the QFE’s terms and conditions, which cover the financial 
adviser services of the group; section 77 requires a QFE to certify that every member of the QFE group has 
complied with its obligations under the Act.  However, the application process does not take this 
relationship into account (eg it does not appear to expect applications to come from the QFE for the group, 



nor does it ask whether an entity has secured its QFE’s agreement to the application given that it will be 
responsible).  Whilst it is accepted that the exemption may need to name each entity that will provide a 
digital financial advice service, the process should take account of the QFE relationship in the light of the 
requirements of the Act.  Alternatively, if the FMA interpretation is that the QFE is not responsible, this 
should be clearly set out, explaining the reasoning.  

 As for QFEs under the FAA, and MIS and DIMS licences under FMCA, we would like the flexibility to make a 
group application to provide a digital advice facility.  This would reduce the administrative burden for both 
entities and the FMA, and would better reflect the structure and resources of many companies.  The lead 
entity should complete the application, with simpler agreement applications for associated entities.  

Question 1 - 
Notification of 
material change 
of circumstances 
– clause 7  

We consider that the consequences of the inclusion of clause 7 of the exemption is inconsistent with other 
similar legislative requirements, given that a breach of any term of the exemption is automatically the loss of 
the benefit of the exemption.  This makes the clause an overly blunt instrument. It could lead to outcomes that 
are not in the best interests of clients.  For example, a QFE, an MIS or derivatives licensee has to notify the FMA 
of such matters but does not automatically lose their licence.  There needs to be a more proportionate, 
nuanced and consistent approach which gives certainty to providers whilst protecting consumers.  A better 
threshold for automatically losing or suspending the exemption might be a change that materially adversely 
affects consumers using the particular advice service.  

We agree that an entity should have to notify the FMA of a material change in their relevant circumstances, but 
not that the loss of the exemption should automatically follow from that. We suggest that FMA should make 
clear that a breach of the notification term will not cause the exemptions in clause 6 to cease to apply. Should a 
licensee notify the FMA of such a change and if the FMA considers that adversely affects consumers then FMA 
should then be able to: 

 suspend or cancel the exemption; or  

 suspend or cancel the operation the particular advice tool under the exemption (we think you should 
be able to have multiple advice tools under one license – see section below). 

This would be consistent with the FMA’s general enforcement approach. 

Question 1 - 
Definition of 
material change 
of circumstances 
– clause 7(3) 

We question whether some the matters set out in 7(3)(b) are material for all providers, in the context of the 
digital advice facility.  This is particularly true given the consequences of a failure to notify, as noted above. 

 Clause 7(3)(b) relates to changes in the circumstances of the licensee’s senior managers and directors. This 
currently includes where they are subject to disciplinary proceedings under any enactment and an adverse 
finding by a court. This is extremely broad and could have unintended consequences. For example, a senior 
manager could be subject to an adverse finding in an civil contract dispute unrelated to the provider’s 
business, triggering the licensee to notify the FMA.   

Clause 7(3)(b) includes whether the provider is subject to an adverse finding by an approved dispute resolution 
scheme.  Most entities, particularly large entities with diverse businesses would expect to be subject to findings 
against them by a dispute resolution scheme.  Such findings might not be related to the advice provided by the 
digital advice facility.  We believe the better approach is to be consistent with the MIS requirements under the 
FMCA. The requirements under s410 of the FMCA are more proportionate.  Under Regulation 191 of the 
Financial Markets Conduct Regulations 2014 (FMCR) a provider must notify the FMA of certain matters and 
there is a relevancy threshold.  Under the FMCR the definition of relevant proceeding or action in clause 5 is 
appropriately limited to matters related to the provision of financial products and services. 

Question 1 - 
Compliance with 
clauses 8(1)(b) 
and 8(2)  

In our view the use of the code standards creates an element of uncertainty.  The Authorised Financial Adviser 
(AFA) code standards are all based on advice being provided by a natural person, and AFAs have the benefit of 
guidance in their interpretation.  Although proposed clause 8(2) refers to necessary modifications to reflect 
that it’s a digital advice service, without any guidance it is uncertain how to achieve compliance.  It could lead 
to very different approaches in the market, particularly for a new market service with no existing industry 
standard of behaviours and potentially with providers without previous experience of financial services 
regulation.  For example in the context of digital advice there could be different views on appropriate 
compliance with the following code standards: 

 7 - ensuring retail clients can make informed decisions; 

 9 - ensuring the service is suitable for the client; and 

 10 - ensuring retail clients can make informed decisions about personalised services. 

We recommend that after the exemption is finalised the FMA issues guidance as to how a digital advice facility 



might meet those code standards.   

We consider that the guidance could take into account the Australian Securities and Investments Commission’s 
(ASIC) guidance on providing digital financial product advice to retail clients (issued on 30 August 2016). 
However we consider the guidance would not need to be as lengthy and detailed and should evolve as digital 
advice services evolve.  

To use a specific example, ASIC has guidance on filtering.  We note the guidance in the Client Filtering section 
of the Application Guide, but it would be good to have clarity on the FMA’s expectations.   

Question 1 - 
Record keeping 
– clause 8(c) 

 

This obligation appears to apply even where the user does not provide personal details, or adjusts the 
information they provide to test how those adjustments affect the advice given.  This could have major 
implications for data storage, and seems inefficient and unnecessarily extensive. 

 The record keeping requirement is exacerbated by the fact that the exemption does not set a time period 
after which information can be destroyed.   

 We believe that the requirements should be proportionate to the nature of the digital advice facility.  For 
simple tools (based on limited data sets and rules) a provider should only be required to be able to 
accurately recreate permutations of the possible advice, which could be achieved by storage of the tool.  
This would achieve the same outcome (ability to reproduce what advice someone received) with less cost 
in terms of data storage.   Recording of all of the advice should only be necessary where such re-creation 
would not be possible – for example because the tool is also dependent on data on share availability and 
prices at the time of the advice.   

 We believe that a provider should not be obliged to retain records where the person does not provide any 
personal details.  We note that to be personalised advice, the advice must be given in respect of a named 
individual or someone readily identifiable by the adviser, as defined in section 15 FAA. A lack of personal 
details would therefore tend to indicate that recording of the ‘advice’ should not be required.  

Question 1 -
Schedule 2 – 
Disclosure 
Requirements 

 

 We note that the proposed disclosure requirements in Schedule 2 are in line with AFA disclosure 
requirements. This goes beyond the requirements for Registered Financial Advisers (RFAs) and QFE 
Advisers for services relating to Category 2 products.   We believe the content of the disclosure 
requirements should remain consistent with the current regime under the FAA, and that attempting to 
anticipate requirements of the proposed regime under the FSLAB, which have not yet received 
government approval or detailed public consultation is unhelpful. Imposing higher requirements where 
this is not required by the nature of the service goes against the technology neutral principle generally 
applied to setting obligations. 

 

 If disclosures are not made consistent with the current FAA regime, then we would recommend some 
modifications to the requirements of Schedule 2 of the exemption notice: 
o if no fee is payable for the digital advice, then no disclosure under Schedule 2 should be required.   

o it should be sufficient from a consumer protection point of view to have a link to the how to initiate 
the complaints process instead of having a description of our internal complaints process. 

o the disclosures required by both clauses (1)(f) (complaints process) and (1)(g) (disputes resolution 
service) should be made after the advice has been given. It does not seem necessary to provide them 
before the advice is provided as we would be unlikely to receive a complaint if a customer has not 
completed the process. 

o clause (1)(a)(i) (type of service provided) should be amended to include the word ‘personalised’.  
Although the scope of exemption may be clear, we think it is helpful to emphasise that it’s about 
personalised advice, especially in a client disclosure.  Therefore, we consider clause 1(a)(i) should 
read as below: 

‘the types of financial adviser service provided (that is, whether the service is giving 
personalised financial advice or providing an investment planning service)’ 

o the proposed ‘no FMA endorsement’ disclosure in clause (1)(h) should be removed.  This goes beyond 
current legislative requirements relating to the provision of personalised financial advice or provision 
of other licensed market services.  Further, it does not make sense when providers do not appear to 
be required to make any disclosures in relation to their regulatory or FSP registration status.  It is likely 
to be confusing to customers and inconsistent with other regimes.  For example, licensed MIS 
providers are not required to state in any of their offer documents that the FMA has not endorsed or 
approved them or their offer.  



Question 1 – 
Enforcement of 
exemption 

We note that the nature of an exemption is that it can only be relied on if the terms and conditions of the 
exemption are complied with.  In the light of the proposed drafting of clause 7 (see comments above) and the 
licensing-like approach taken by FMA to granting use of the exemption, we would welcome a statement on the 
FMA’s approach to any breaches identified, to give certainty to providers developing digital advice facilities.  
We assume that the FMA’s normal enforcement approach would apply, despite the fact that technically the 
exemption automatically falls away. For example, it would not be the FMA’s intention that: if a provider 
identifies a breach in one tool, that this would, in practice, be treated as a lapse for all tools; that each breach 
would result in a re-application process; or that a deemed breach of one disclosure obligation would impact all 
obligations.       

Question 1 -
Statement of 
Reasons 

The official statement of reasons at the end of the exemption notice should state why providers will be 
required to apply a higher standard than under the current regime in respect of advice in relation to category 2 
products.  

Question 2 Information Sheet 

Question 2 -The 
exemption  

See comments under Question 1, clause 3. 

Question 2 - 
Open access 
tools 

 

We are concerned with the comments regarding ‘Open access tools’ and the KiwiSaver open-access tool case 
study. If a person has not provided any personal details then it is unclear how personalised advice has been 
provided, given that to be personalised advice it has to be given in respect of a named individual (or someone 
readily identifiable by the adviser) as per the definition in section 15 the FAA.    

Further, from the details provided in the example, it is not clear that the tool discussed would be providing 
personalised advice, as it makes no reference to information being obtained about the client’s financial 
situation and/or goals.  This example could be confused with a class based risk profiling tool.  The example 
should be modified to reflect what is defined as personalised advice in the FAA - advice that takes into account 
a user’s goals and/or financial situation and is given to a named person (or readily identifiable person).   

Class advice tools should be out of scope for discussion in this document and should not be subject to an 
obligation to keep records of the advice provided.  As best practice, providers should be able to easily 
reproduce the rules that the tool is based on to illustrate how someone was given a class advice 
recommendation if ever queried.  

Question 2 -
Understanding 
the exemption 
conditions 

We note that the Information Sheet includes a number of areas of guidance on FMA’s expectations or 
interpretations (e.g. options providers may wish to consider for disclosure).  This guidance will lose visibility 
once the exemption regime is in place.  For ease of reference on an ongoing basis, we suggest that FMA 
incorporates these into a guidance sheet to be added to its Guidance Library. 

Question 3 Application form 

Question 3 – 

Part 4 and 5 

The dispute resolution scheme and NZ Business Number information could be removed, as it should already be 
available to FMA from the FSPR and the relevant entity registers. 

Question 3 – 

Application to 

groups and Part 

7 

 It is unclear how application and operating under the exemption would sit alongside QFE obligations. It 
would appear that if an entity in a QFE Group applies for the exemption, the QFE is automatically 
responsible for the personalised digital advice given by that entity.   For example, section 76 of the FAA 
requires a QFE to ensure compliance by the group with matters in the QFE’s terms and conditions, which 
cover the financial adviser services of the group; section 77 requires a QFE to certify that every member of 
the QFE group has complied with its obligations under the Act.  However, the application form does not 
acknowledge this accountability (eg it does not appear to expect applications to come from the QFE for the 
group, nor does it ask whether an entity has secured its QFE’s agreement to the application given that it 
will be responsible).  Whilst it is accepted that the exemption may need to name each entity that will 
provide a digital financial advice service, the process should take account of the QFE relationship in the 
light of the requirements of the Act.  Alternatively, if the FMA interpretation is that the QFE is not 
responsible, this should be clearly set out, explaining the reasoning.  

 As for QFEs under the FAA, and MIS and DIMS licences under FMCA, we would like the flexibility for 
entities to make a group application to provide a digital advice facility.  This would reduce the 
administrative burden for both entities and the FMA, and would better reflect the structure and resources 
of many companies. The lead entity should complete the application, with simpler agreement applications 
for associated entities.  



Question 3 – 

Part 9 

We suggest that the question reads, ‘What personalised financial adviser services does the digital advice 
service relate to’? 

Question 3 – 

Part 10 

It is unclear as to how the application would work in relation to specific tools and products.  For example, if a 
provider only includes one at the time of application, will it need to reapply if it introduces a new tool for a 
different product, or will it get a general exemption to provide personalised digital advice? The wording of the 
exemption seems to imply the latter (and this is our strong preference), but with the specific questions about 
the tools and products on the form it makes this unclear.   

Question 4 Declarations 

Question 4 – Use 

of declarations  

We are unclear why digital advice facility providers must have directors and senior managers vetted to take 
advantage of the exemption, whilst vetting of directors and senior managers is not included in the current FAA 
or applied to QFEs.  We suggest that this is removed to create a technology neutral regime.  Alternatively, If 
this is thought necessary and intended to facilitate transition to the new regime under the FSLAB, then this 
should be stated. 

Question 4 – Use 

for FMCA 

licensed entities 

The Good Character section of the Application Guide indicates that existing licence providers do not need to 
provide forms for directors and senior managers where an entity has ‘previously provided … good character 
declarations’.  We support this differentiated approach.  However, this should apply to all directors and senior 
managers already holding positions in a licensed provider (ie not just those who have provided declarations, as 
these have not been required for new appointees notified to the FMA after the licence was granted).  

Question 5 Application Guide 

Question 5 – 3. 
Ongoing 
obligations 

The guide notes that providers will be required to maintain the minimum standard as part of their ongoing 
obligations.  However, it is not clear how the minimum standards relate to the terms and conditions contained 
in the exemption notice.  We suggest that the basis for the requirements should be more clearly explained. 

Question 5 - 
Capability 

 

Overall the  questions in this section seems to assume there will be a single static sophisticated advice service 
through the life of the entity’s use of the exemption, with almost one application per service, rather than per 
entity. For large organisations what is more likely is an array of automated advice services with the majority 
being simple personalised advice tools being launched over a period of time and that evolve and all need to fit 
within the umbrella of a capable and competent organisation. A single service approach would seem to require 
multiple and repeated license applications. Such an approach would be disproportionate for most simple 
service and slow innovation, without seeming to provide additional consumer protection. This is why we prefer 
a ‘notice plus conditions’ exemption approach over a license regime under the current FAA, especially for QFE 
advising on their own products. 

Question 5 - Risk 
Management 
Processes 

 

In our view, it should be made clear that a provider does not have to suspend an entire digital advice service if 
there is an error in one part of the tool that does not affect another part of the tool.  For example, if a 
KiwiSaver advice tool was made up of two sections which had one section to review and receive personalised 
advice on contribution levels and then another section to review and receive personalised advice on fund 
selection, an error in the contribution review section should not mean that the fund review section should be 
suspended. 

Question 5 There are a number of references to the FMCA in the Guide (eg title and first page), which should be amended 
to refer to the FAA. 

Question 7 Other comments 

Policy rationale The FMA does not appear to have published material explaining its policy decisions, or to have published a 
regulatory impact statement, at this stage.  Providing consultation feedback in the absence of an 
understanding of the rationale is difficult and potentially inefficient, and we would encourage the FMA to 
publish, or publicise, its policy reasons. 

Feedback summary – if you wish to highlight anything in particular 



 

Please note: Feedback received is subject to the Official Information Act 1982. We may make submissions available on our 

website, compile a summary of submissions, or draw attention to individual submissions in internal or external reports. If you 

want us to withhold any commercially sensitive or proprietary information in your submission, please clearly state this and note 

the specific section. We will consider your request in line with our obligations under the Official Information Act.  

Thank you for your feedback – we appreciate your time and input. 
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paragraph number 
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You don’t need to quote from the consultation document if you note the paragraph or question number.  

Q1 

 

Guidance to support what constitutes a material change of circumstances that adversely affect a provider’s 

ability to provide robo-advice (clause 7(3)(a)) would be beneficial. For example, to clarify the materiality of 

planned outages for system maintenance, or unscheduled outages of a short-term nature both of which 

may have an adverse impact but of a temporary nature. In our circumstances, any adverse impact from an 

outage of an any duration can be mitigated to some extent by redirecting clients to other channels (e.g. 

telephone or face-to-face) from which clients can access advice. 

The requirement to keep written records is not technology neutral and requires clarification to the extent 

that digital records may be kept. In fact, clause 8(c)(iii) requiring copies to be kept of algorithms and 

software appears contradictory to requiring “written” records, or does it imply that there is an expectation 

that all software code be retained in written form? 

We question the exclusion of Code Standard 8 from the list of code standards that must be complied with 

under clause 8(b)(i). Code Standard 8 requires that the nature and scope of a personalized service be clearly 

and effectively communicated as well as ensuring that clients are made aware of the extent of any 

limitations on the scope of a personalized service, and any implications of those limitations on the service. 

These factors seem fundamentally important to ensuring adequate consumer protection and awareness in 

the provision of any advice services. We do note that complying with the disclosure requirements set out in 

Schedule 2 would appear to satisfy the requirements of Code Standard 8 but for consistency it would be 

preferable that it still be included in clause 8(b)(i) as elements of other included code standards are also 

addressed elsewhere in the requirements of the exemption.  

Q2 

 

We support the emphasis that is placed on the importance of disclosure to clients due to the limited human 

interaction that digital services are provided with. However, disclosure needs to be an effective tool for 

consumers as opposed to a compliance exercise for providers. Care must be taken to strike the right 

balance of disclosure in that it addresses the risks that clients should be aware of and understand, without 

it being so lengthy that they are unlikely to read it (as is the case with the current QFE and AFA disclosure 

requirements). To this extent it is encouraging to see the suggested approaches set out under the section 

“how to disclose”. 
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Further to the comment on question 1 [above] that Code Standard 8 should be included in the list of 

standards that providers must have procedures in place to give reasonable assurance, it should also carry 

through into the “conduct” section of the information sheet.  

Further to the comment on question 1 [above] re record keeping. We suggest that reference to “written” 

records be removed to ensure technological neutrality. 

Requiring records to be kept for “open access” advice in which the client is not personally identified is 

problematic. Whilst we can see the benefit of such records in assessing whether a digital advice service is 

performing as expected, retention of ‘open access’ records does not provide any direct consumer benefit. 

Categorising such records for storage is difficult with no personal identifiers to assign records to. It could 

create additional cost to have to differentiate between anonymous and actual customer records. The use of 

IP addresses isn’t reliable as an identifier in instances where a user has accessed the digital advice facility 

from different devices and/or location, or multiple users of shared devices. In the event of a client 

complaint,  it is therefore difficult, if not impossible to retrieve the relevant records and reliably attribute 

them to a unique user. 

 

Q3 

 

Not requiring directors and senior managers to complete the good character declarations where the 

applicant is an existing licensee under the FMC Act is a practical approach. However, this should also be 

extended to applicants that are also licensed under the Insurance (Prudential Supervision) Act which applies 

a similar level of good character requirements upon directors and senior managers.  

 A question though is why the higher burden of character on applicants for an exemption to provide advice 

digitally? Applicants who are QFEs should also, and perhaps more so, be considered for a waiver of 

completing the character declarations (which add a layer of cost and time burden on any application). QFEs 

are already licensed to provide financial advice services, having demonstrated their competency to do so on 

an ongoing basis under the Financial Advisers Act which remains the current legislative framework for the 

provision of financial advice.  

The application form itself should provide some clarity on whether declarations are provided. There is a tick 

box for whether the applicant is an FMC Act licensee, but it is unclear without cross referencing the 

application guide what is required, and even then, the extent that questions 14-15 need to be completed. 

Q4 

 

The declaration form (and the application guide) is silent as to what extent the Criminal Records (Clean 

Slate) Act applies, or does not apply, in respect to questions 1-3. Clarity on this should be provided.  

The requirement that each and every director and senior manager makes a declaration seems particularly 

onerous, particularly given that the exemption will only remain in force temporarily until participants are 

licensed under the new advice regime. The Financial Services Providers Register also provides a layer of 

probity around a person’s fitness which includes director disqualification and criminal record checks. Given 

the temporary nature of the exemption, this is another mechanism that can provide assurance around 

director and senior managers’ character. 

Q5 

 

Noting the point raised in Q4 [above] as to the extent that the Criminal Records (Clean Slate) Act applies in 

respect to the director/senior manager declarations. Apart from that. the application guide itself appears to 

be a comprehensive tool to support making an exemption application.  



 

Q7 No further comments. 

  

  

  

  

Feedback summary – if you wish to highlight anything in particular 

Please note: Feedback received is subject to the Official Information Act 1982. We may make submissions available on our 

website, compile a summary of submissions, or draw attention to individual submissions in internal or external reports. If you 

want us to withhold any commercially sensitive or proprietary information in your submission, please clearly state this and note 

the specific section. We will consider your request in line with our obligations under the Official Information Act.  

Thank you for your feedback – we appreciate your time and input. 



Feedback form: Exemption to enable personalised digital advice 

Please submit this feedback form electronically in both PDF and MS Word formats and email it to us at 

consultation@fma.govt.nz with ‘Exemption to enable personalised digital advice: [your organisation’s name]’ in the subject 

line. Thank you.  

Submissions close on 15 December 2017. 

Date:          15 December 2017                                                            Number of pages:    2                                                                                                      

Name of submitter:  

Company or entity: Mercer (N.Z.) Limited 

Organisation type: Manager, managed investment schemes / Qualifying Financial Entity 

Contact email and phone:                       

Question or 
paragraph number 

Response 

You don’t need to quote from the consultation document if you note the paragraph or question number.  

1. Do you have any comments on the 

draft exemption notice? 

With respect to clause 8(1)(a), there is only a requirement to disclose Schedule 2 

information to ‘retail’ clients. It is difficult to see how a digital advice facility provider 

(Provider) would know whether the client was retail or wholesale. 

With respect to the use of the word ‘client’ and the obligations which attach to a 

Provider when providing digital advice, it is otiose to consider the casual user (User) of 

the digital advice facility (Facility) a client for personalised financial advice in 

circumstances where there is no requirement for the user to provider either their name 

or contact details. 

We submit that a User of a Facility does not become a client unless or until they provide 

identifying details i.e. name and contact details. 

The advantage of this approach for the individual investor is that they are more likely to 

experiment with a range of scenarios where they don’t have to either identify 

themselves or provide ‘real’ personal information. This approach will also help them gain 

familiarity with digital tools and make investor experience of them more stimulating. 

The advantage of this approach for the Provider is that it serves to validate and/or 

extend the personal data the Provider holds on the client thereby enhancing the 

Provider’s service offering and ability to more meaningfully meet the client’s need. It 

also means that there are more realistic limits on the requirement to keep records of all 

client input/provider output.  

2. Do you have any comments on the 

draft information sheet? 

The draft information sheet is a useful summary of the intended application of the 

exemption. 

As stated above, we are concerned that personalised digital advice is considered to be 

provided in circumstances where the name and contact details of the user are not 

required to be captured. 

We also express concern that the record-keeping requirement on page 13 refers to a 

requirement to retain ‘written records’ whereas many of the records may be in digital 

formats. 

3. Do you have any comments on the No comments on the form. 
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draft [exemption] application form? 

4. Do you have any comments on the 

draft declaration form? 

No comments on the form. 

5. Do you have any comments on the 

draft application guide? 

No comments on the guide other than to note in respect of point 2 (Minimum 

standards), that we would expect all Providers to be able to substantively meet the 

minimum standards e.g. all relevant processes should be documented. 

7. Do you have any other feedback or 

comments? 

We have no further feedback. 

Feedback summary – if you wish to highlight anything in particular 

Please note: Feedback received is subject to the Official Information Act 1982. We may make submissions available on our 

website, compile a summary of submissions, or draw attention to individual submissions in internal or external reports. If you 

want us to withhold any commercially sensitive or proprietary information in your submission, please clearly state this and note 

the specific section. We will consider your request in line with our obligations under the Official Information Act.  

Thank you for your feedback – we appreciate your time and input. 
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About NZBA 

1. NZBA works on behalf of the New Zealand banking industry in conjunction with its 
member banks.  NZBA develops and promotes policy outcomes that contribute to a 
strong and stable banking system that benefits New Zealanders and the New 
Zealand economy. 

2. The following seventeen registered banks in New Zealand are members of NZBA: 

 ANZ Bank New Zealand Limited 

 ASB Bank Limited 

 Bank of China (NZ) Limited 

 Bank of New Zealand 

 Bank of Tokyo-Mitsubishi, UFJ 

 China Construction Bank 

 Citibank, N.A. 

 The Co-operative Bank Limited 

 Heartland Bank Limited 

 The Hongkong and Shanghai Banking Corporation Limited 

 Industrial and Commercial Bank of China (New Zealand) Limited 

 JPMorgan Chase Bank, N.A. 

 Kiwibank Limited 

 Rabobank New Zealand Limited 

 SBS Bank 

 TSB Bank Limited 

 Westpac New Zealand Limited 

Background 

3. NZBA welcomes the opportunity to provide feedback to the Financial Markets 
Authority (FMA) on the Consultation Paper: Exemption to enable personalised 
digital advice (Consultation Paper) and commends the work that has gone into 
developing the Consultation Paper. 

4. If you would like to discuss any aspect of the submission further, please contact: 

 
  

 
 

Comments on the draft exemption notice 

Definition of ‘digital advice facility’ 

5. NZBA submits that the definition of ‘digital advice facility’ (DAF) should be amended 
as follows: 
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Digital advice facility means a digital facility that provides a personalised 
service to a client 

6. A consequential amendment would also need to be made to cl 6 as follows: 

… in respect of that financial adviser service to the extent that the service is 

provided through a digital advice facility. 

7. NZBA considers that this definition is appropriate because: 

(a) Using a definition that directly connects ‘digital’ with the provision of a 
personalised service is the simplest way to capture the nature of digital 
advice not currently permitted under the Financial Advisers Act 2008 
(FAA).   

(b) Using the words ‘personalised service’ within the definition is not only 
simple, but it also gives providers certainty that the Exemption will not 
inadvertently capture existing digital services that providers believe are 
class services. 

(c) Using the words ‘digital facility’ is broad enough to capture all non-human 
facilities providing advice, while also being sufficiently certain to operate as 
a gateway to the Exemption. 

(d) The reference to ‘a computer program using automated algorithms’ is too 
narrow.  It appears targeted towards instances where an end-to-end 
authorised financial adviser (AFA) personalised experience is replaced with 
a sophisticated computer algorithm.  We believe this narrower definition will 
not enable providers to offer more basic personalised service offerings to 
their clients.  Offering more personalised versions of current digital class 
services and/or relatively simple digital personalised services (that are not 
permitted under the current regime) will have the biggest impact by 
enabling customers access to financial advice through digital channels, 
thereby assisting them to make informed day-to-day financial decisions. 

(e) Additionally, this definition accommodates hybrid business models where 
there is a collaboration between human and DAF; involvement of any kind 
by a human should not preclude reliance on the exemption.  For example, 
personalised financial advice generated by a DAF which is transmitted by a 
human (see s 10(3) of the FAA) should be captured by the exemption (for 
the avoidance of doubt, the human in this scenario exercises no judgement 
in respect of the advice provided). 

Definition of ‘specified product’ 

8. The definition of ‘specified product’ should be amended to include: 

(a) Units in cash or term PIEs or bank notice products (as defined in the 
Financial Advisers (Definitions, Voluntary Authorisation, Prescribed Entities, 
and Exemptions) Regulations 2011).  These are all designated as category 
two products.  

(b) Renewals or variations to the terms and conditions of existing specified 
products, as in s 5 of the FAA. 



 

 4 
 

Clause 7: Provider must notify FMA of material change of circumstances 

‘Material change of circumstances’ 

9. Clause 7(3)(a) provides that a ‘material change of circumstances’ is ‘a change that 
adversely affects the provider’s ability to provide the financial adviser service 
through the digital advice facility in an effective manner’.  We read that to mean that 
all adverse changes, regardless of whether they are materially adverse, will need to 
be reported.  NZBA considers that requirement is too broad; there is a risk that any 
business interruption, however minor (for example the outage of a website), could 
necessitate a report.  Accordingly, NZBA submits that cl 7(3)(a) should be amended 
so that only materially adverse impacts are required to be reported.   

10. Additionally, NZBA seeks clarification of the meaning of “in an effective manner” as 
that phrase is used in cl 7(3)(a). 

11. Finally, we suggest that the circumstances listed in cl 7(3)(b) should be restricted to 
matters that are linked to cl 7(3)(a) (ie they materially adversely affect the provider’s 
ability to provide the DAF in an effective manner).  That would align the clause with 
reg 191 of the Financial Markets Conduct Regulations 2014. 

Timeframe for notification 

12. Clause 7(1) provides that a provider relying on the exemption must notify FMA 
within five working days of a material change of circumstances.  NZBA considers 
that a five working day timeframe is too short, relative to the consequences of non-
compliance with the clause (that being expiry of the exemption).  

13. We consider that the requirement should be revised so that it is consistent with the 
notification requirement for market services licensees under s 412 of the Financial 
Markets Conduct Act 2013 (FMCA).  That section provides that a report must be 
made to FMA ‘as soon as practicable’ after the licensee has formed the belief that a 
material change of circumstance has occurred.  NZBA submits that this requirement 
is more appropriate, as five working days may be too short to properly evaluate 
whether an issue constitutes a material change of circumstances. 

14. Finally, NZBA considers that care must be taken to ensure that, where possible, 
requirements under the exemption align with and do not duplicate procedures and 
controls under existing licence regimes.  For example, the requirement to notify FMA 
if a senior manager is subject to disciplinary procedures (or any other matter set out 
at cl 7(3)(b)) is unnecessary if a provider is already subject to another licensing 
regime administered by the FMA and will create an additional and superfluous 
administrative burden. 

Consequences of a failure to notify 

15. NZBA considers that cl 7 is inconsistent with other similar legislative requirements in 
that breach automatically triggers the loss of the benefit of the exemption.   

16. Our understanding is that cl 7 is intended to facilitate supervision, rather than being 
related to the nature of the personalised advice service.  Accordingly, NZBA 
considers that cl 7 should be amended so that breach will not cause the loss of the 
benefit of the exemption.  Instead, FMA could take action by suspending or 
cancelling the exemption as a whole or for a particular DAF.  This would be more 
consistent with the FMA’s general enforcement approach. 
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Clause 8: Conditions of exemptions 

17. The Consultation Paper proposes that personalised digital advice given in respect of 
category two products will be subject to the same standards as personalised digital 
advice given in respect of category one products.  We appreciate this reflects the 
impending removal of the distinction between category one and category two 
products in the new FAA regime.  However, we believe that pre-empting this change 
is likely to result in providers not providing financial advice through a DAF on 
category two products until the new regime comes into force.  This would be 
unfortunate, as personalised digital advice for category two products appears to be 
a key area where customers might benefit from the additional assistance that 
personalised digital advice offers.      

18. With respect to the record keeping requirements, NZBA seeks clarification of the 
following matters: 

(a) Is there an obligation to maintain a record of the matters set out at cl 8(a) 
and (b)? 

(b) The exemption does not provide a timeframe for record retention.  NZBA 
considers that any timeframe should be consistent with the requirement 
contained in the Code of Conduct standards (Code Standards) (that being 
7 years). 

19. With respect to the application of the Conduct Standards, these standards currently 
apply to human-to-human interactions and it is hard to see how they will apply to the 
provision of personalised digital advice.  We appreciate the thinking FMA have 
already given to this topic in light of the proposed exemptions.  Nevertheless, NZBA 
recommends that, after the exemption is finalised, FMA issues guidance as to how a 
digital advice facility might meet those code standards.  For example: 

(a) Code Standard 8, which requires customer agreement to the scope of 
services, will not apply.  This is helpful.  However, Code Standard 9 
requires that the adviser ‘…must take reasonable steps to ensure the 

personalised service is suitable for the client, having regard to the agreed 
nature and scope of the personalised service provided’.  NZBA seeks 
clarification as to whether FMA expects the provider and the customer to 
‘agree’ a scope of services, notwithstanding the omission of Code Standard 

8.  If so, what might agreement look like in a digital context? 

(b) Some personalised digital advice activities might involve one-way 
interactions (as compared to AFA interactions with clients that are two-
way).  To satisfy Code Standard 6, the AFA must take reasonable steps to 
ensure that the client understands the communication.  It will be helpful to 
discuss with FMA what constitutes ‘reasonable steps’ in the context of a 
one-way personalised digital advice interaction. 

Schedule 1: Providers 

20. NZBA queries whether it is necessary to list the names of approved providers of 
DAF at Schedule 1.  This is likely to require frequent updates as more providers are 
granted exemptions, and therefore create an administrative burden.  From a 
practical perspective, it makes more sense for this list to be published on the FMA 
website.  
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Schedule 2: Information to be disclosed 

21. NZBA seeks clarity as to the meaning of the phrase “that a reasonable retail client 
would find to be reasonably likely to materially influence the provider in providing the 
service”. 

22. NZBA also welcomes guidance on how the disclosure conditions can be satisfied in 
a way that has regard to the nature of the DAF, and what makes practical sense for 
the provider and the customer. 

Other comments 

23. NZBA submits that the exemption should also provide that there has not been a 
breach of the exemption where a failure to meet a condition is minor or technical 
only.  This will avoid potential criminal liability arising from a breach of the underlying 
provision in the FAA due to a minor or technical failing on the part of the provider.   

24. We consider that such a clause is appropriate from a general policy perspective, as 
well as from the perspective of encouraging providers to use the exemption. 

Comments on the draft information sheet 

25. The information sheet includes an example of a KiwiSaver open access tool.   

26. First, this case study raises the question of whether the provider is providing 
personalised advice to “a readily identifiable client” (i.e. satisfying s 15(a) of the 
FAA), or advice on a class basis.  Many open access tools (including those which 
provide advice in respect of KiwiSaver fund choice) are currently provided on a class 
advice basis.  As currently worded, the case study could be read as implying that a 
tool of this sort necessarily involves providing personalised advice, and therefore 
that providers must rely on the exemption to continue offering similar tools.  
Accordingly, NZBA considers that the case study should use a scenario that is 
clearly a personalised advice scenario. 

27. Secondly, the example assumes that Aaron is automatically identifiable as the same 
person if he uses the same open access more than once.  Online identification is far 
more complicated than the example suggests.   

28. Aaron is a readily identifiable client if Aaron is logged into a provider’s system in a 

manner that enables the provider to identify that it is Aaron.  If Aaron does not log in, 
Aaron will be identified as a user, assuming the tool was configured to track and 
remember unique, anonymous visitors.  If Aaron uses the same device but a 
different browser the user tag will be different.  Even if Aaron uses the same device 
and same browser, unless he is authenticated, we could not be certain that it is 
Aaron, as it might be a different user using the same device.  

29. If Aaron uses a system such as a customer app that does not tag users, or the 
tracking is cookie based and Aaron has turned off his cookies, Aaron would not be 
tagged (identifiable as a user) at all. 

30. Tracking users (who do not authenticate themselves) and recording their usage 
(meta data) is becoming increasingly problematic from a local and international 
privacy law perspective because it is now far easier to reverse engineer what is 
initially intended to be anonymised data.  Additionally, providers are coming under 
increased legislative pressure regarding how they collect, hold and use personal 
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information.  Therefore, FMA should consider whether the customer benefit derived 
from the proposed reporting requirements is appropriately balanced against 
customers’ preferences for less individualistic and intrusive tracking, and does not 

impose an additional unintended privacy law compliance burden.  

31. We suggest that any required reporting be made in relation to identifiable 
individuals, as opposed to usage of a DAF (where we may not know who our user 
is). We also hope that the FMA’s interpretation of what constitutes digital class 

advice will follow that taken in FMA’s recent KiwiSaver Sales and Distribution 
Guidance. 

Comments on the draft application form 

32. Questions 3-8 of the application form require the provision of an FSP number and 
other identification documentation.   

33. NZBA seeks clarification of how those questions should be completed for a provider 
that has a number of different entities forming a group.  In particular, whether 
separate entities within a group are required to submit separate applications.  That 
is because there may be instances where the applying entity is responsible for the 
provision of the personalised digital advice, but a customer of another entity within 
the group relies on the advice.   

34. It is also unclear how the application process will sit alongside QFE obligations.  It 
would appear that if an entity in a QFE Group applies for the exemption, the QFE is 
automatically responsible for the personalised digital advice given by that entity (see 
ss 76 and 77 of the FAA).  However, the application form does not acknowledge this 
accountability.  While Schedule 1 may require a list of entities that will provide a 
DAF, NZBA considers that the process should also take account of the QFE 
relationship in light of the FAA’s requirements.   

35. The application form also requires providers to list information about the type of 
products that it will provide advice on through their digital advice service.  NZBA 
seeks to clarify how this will operate when a provider has not yet confirmed the 
range of products it will provide advice on.  Additionally, to the extent that a provider 
contemplates the provision of advice on an additional product, will an additional 
exemption application be required? 

36. Finally, the ‘capability’ section (page 18-19 of the Consultation Paper) appears to 
replicate information provided under the ‘good character’, ‘risk management’ and ‘IT 
systems’ sections on the application form.  Accordingly, NZBA considers that 
section of the application form is surplus to requirements. 

Comments on the draft application guide 

37. The ‘good character’ section of the application guide indicates that existing licence 
providers do not need to provide forms for directors and senior managers where an 
entity has ‘previously provided … good character declarations’.  NZBA supports this 
approach, but notes that such declarations were only provided at licensing.  
Directors and senior managers appointed and notified to the FMA after a licence is 
obtained are not required to complete declaration forms.  However, it would seem 
disproportionate to require additional information given they already hold positions in 
licensed entities. 
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38. NZBA also considers that flexibility in both minimum standards and risk
management may cause confusion for providers that are required to obtain
approval.  NZBA considers that the minimum standards should apply to all providers
equally as the same level of risk applies in each instance.  However, we
acknowledge (and agree) that risk management should be commensurate with the
size and complexity of the provider.

39. Finally, the ‘ongoing obligations’ require that minimum standards are maintained,
however, it is not clear how those minimum standards interact with cl 8 ‘conditions of
exemptions’.

Other comments 

40. NZBA notes that there is no time-frame for the processing of exemption applications
by FMA; a timeframe is necessary to give applicants an opportunity to effectively
plan go-to-market strategies.

41. Additionally, the guidance does not provide for a formal appeals process for
exemption applications that are rejected or withdrawn.



Feedback form: Exemption to enable personalised digital advice 

Please submit this feedback form electronically in both PDF and MS Word formats and email it to us at 

consultation@fma.govt.nz with ‘Exemption to enable personalised digital advice: [your organisation’s name]’ in the subject 

line. Thank you.  

Submissions close on 15 December 2017. 

Date:    11 December 2017   Number of pages: 2  

Name of submitter:    

Company or entity:  Partners Life 

Organisation type:  Life and health insurance provider 

Contact name (if different): 

Contact email and phone:    

Question or 
paragraph number 

Response 

You don’t need to quote from the consultation document if you note the paragraph or question number.  

Q1 

exemption notice 

cls.7(1) and 7(3)(b)(iii) 

An entity that is permitted to rely on the exemption will invest significantly in their robo-

advice offering.  

If the entity becomes aware of an adverse finding by a disputes resolution scheme, they 

must notify the FMA within 5 working days. If the entity does not, then 5 working days 

later, they can no longer rely on the exemption.  

There is no warning or opportunity to remedy the breach. 

Disputes resolution schemes often decide cases to provide an equitable outcome for the 

retail customer. This is not always the outcome expected by law.  

Moreover, there does not appear to be a consistent definition of an “adverse finding” 

across DRSs.  

We suggest that this outcome could be draconian in some cases. We suggest that an 

entity should have an opportunity to remedy the breach in these circumstances, before 

they are removed from the exemption.  

Q1 

exemption notice 

cl. 7(3)(b)(iii) 

This notification clause relates to any adverse finding of a DRS.  

• Should adverse findings against the provider be limited to adverse findings that 

are relevant to the digital advice service?  

Does the FMA want a large bank to report a DRS outcome from an entirely 

different service under this requirement?  

If a digital advice platform has a financial adviser as a director, and there is a 

DRS finding for an unrelated activity against the director, does the FMA want 

this reported under this requirement?  

• Should the FMA be notified if the adverse finding is against a related party of 

the digital advice provider (e.g. its parent company).  

If related parties are excluded, entities can minimise required reporting by 

creating a subsidiary company to own the digital advice provider.  
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Q1 

exemption notice 

cl. 8(1) 

Q5 

application guide 

Clause 8 of the exemption contains specific conditions about:  

• Disclosure 

• Complying with relevant AFA code standards 

• Record-keeping. 

However, the minimum standards in the application guide do not require applicants to 

evidence that they comply with these conditions. (The only mention of documentation is 

on p35, which pertains to documents held by outsourced providers.)  

We suggest that the minimum standards should include requirements that evidence 

compliance with these conditions. 

Q5 

application guide 

Our enquiries around the industry suggest that a common problem with FMCA licence 

applications occurs when applicant responses discuss all areas to think about in 

subsection C of each section, and the FMA responds that they have failed to evidence 

meeting the minimum requirements.  

Given the layout of the guides, it is understandable that an applicant would frame their 

answers to the questions in each subsection B, using the subjects to think about in each 

subsection C, and conclude that this would meet the minimum requirements.  

To avoid this problem with future applications, we ask that the FMA carefully review 

subsections C, and ensure that likely answers that cover all of these points will meet the 

minimum requirements in subsections A.  

If the points to consider in subsections C do not completely cover the minimum 

requirements in each subsection A, then the FMA should expect to receive further 

applications that make the same mistake. 

The questions in B and things to consider in C should be created so that likely answers 

together will address the minimum standards. 

Q5 

application guide 

page 43 

The table for point 25c has an asterisk beside “Payor’s name” in the third column.  

There is no explanation for the asterisk. 

Q5 

application guide 

page 43 

Para 23(a) has a rogue “n” in “all relevant information n has been included”. 

  

Feedback summary – if you wish to highlight anything in particular 

Please note: Feedback received is subject to the Official Information Act 1982. We may make submissions available on our 

website, compile a summary of submissions, or draw attention to individual submissions in internal or external reports. If you 

want us to withhold any commercially sensitive or proprietary information in your submission, please clearly state this and note 

the specific section. We will consider your request in line with our obligations under the Official Information Act.  

Thank you for your feedback – we appreciate your time and input. 



Feedback form: Exemption to enable personalised digital advice 

Please submit this feedback form electronically in both PDF and MS Word formats and email it to us at 

consultation@fma.govt.nz with ‘Exemption to enable personalised digital advice: [your organisation’s name]’ in the subject 

line. Thank you.  

Submissions close on 15 December 2017. 

Date:  15 December 2017                                                                    Number of pages:  5                                                                                                       

Name of submitter:    

Company or entity:  Russell McVeagh 

Organisation type:  Barristers & Solicitors 

Contact name (if different):   

Contact email and phone:            

Question or 

paragraph number 

Response 

You don’t need to quote from the consultation document if you note the paragraph or question number.  

Q1: Do you have any comments on the 

draft exemption notice? 

Overall, we consider the draft exemption notice to be well drafted.  Our comments 

relate primarily to the definitions in the exemption notice and a desire for increased 

clarity regarding the interpretation of certain aspects of the exemption notice. 

Definition of "digital advice facility" 

In its current form, we consider the definition of "digital advice facility" to be 

problematic.  The requirement that the service be provided "without the direct 

involvement of any individual" [emphasis added] in paragraph (b) of the definition could 

be problematic where the facility requires that customer to interact with the platform in 

order to generate the financial advice or provide the investment planning service.   

We note that aspects of the definition appear to mirror the definition of "digital advice" 

contained in the Australian Securities & Investments Commission ("ASIC") Regulatory 

Guide 255 (Providing digital financial product advice to retail clients).  However, in that 

guide, ASIC defines digital advice with reference to there being no direct involvement of 

a human adviser. 

We propose that paragraph (b) of the definition of "digital advice facility" in the 

exemption notice be amended to specify that a digital advice facility operates "without 

the direct involvement of any individual other than the retail client", to explicitly exclude 

the recipient of the financial advice or investment planning service. 

Definition of "specified products" 

The draft exemption notice provides legislative cross-references to definitions for certain

specified products (in subclause (e), (f) and (h) of the definition of "specified products" 

and in the definitions of "debt security", "equity security" and "quoted" in the  

Interpretation clause).  However, there are no cross-references to definitions for "bank 

term deposit", "call building society share", "call credit union share" or "call debt 

security", all of which are defined in the FA Act.  We consider it would be useful to also 

provide cross-references to definitions for these types of products.  This may not be 

necessary if the interpretation clause (outlined below) is included. 



In addition, we believe the list of specified products should be expanded to include 

interests in quoted managed investment products (in addition to interests in a managed 

fund).  Quoted managed investment products share similar characteristics (particularly 

as regards liquidity) with quoted equity securities.  As a result, we see no reason for the 

exclusion of quoted managed investment products from the list of specified products. 

Definition of "material change of circumstances" 

As presently drafted, the definition of "material change of circumstances" under clause 

7(3)(b) is too broad. It would require the provider to notify the FMA of circumstances 

relating to a director which are not relevant to the provision of the digital advice facility 

(for example, this would catch an adverse finding of a court in respect of a director's 

personal matters which is completely unrelated to, and which does not affect their 

ability to perform, the role of a director).  We suggest amending 7(3)(b) as follows: 

(b) the provider or any of its directors or senior managers are subject to any of the 

following: 

(i)   a civil or criminal proceeding or regulatory action (whether in New Zealand or 

overseas) in relation to the contravention, or involvement in the contravention, of 

any: 

(i)   financial markets legislation; or 

(ii)  overseas law that regulates the supply of any financial service, any dealing in 

financial products, or the management of any entity; or 

(ii)   a regulatory or disciplinary action for a breach of a professional or industry code of 

conduct or the rules of a financial product market (whether in New Zealand or 

overseas);  

(iii)   a criminal proceeding for a crime involving dishonesty; 

(iv)   but does not include any proceeding commenced, or action taken, by the FMA.  

Our proposed amendments are consistent with the definition of "relevant proceeding or 

action" in respect of the general reporting conditions of a market service licensee under 

regulation 191(2) of the FMC Regulations. 

Interpretation clause 

Certain terms are used in the draft exemption notice, for example "financial advice", 

"investment planning service" and "retail client", which are defined in the FA Act or FMC 

Act, but are not explicitly defined in the exemption notice. 

As such,  the following interpretation subclause should be inserted under the definitions 

in the Interpretation clause: 

Any term or expression that is defined in the Act or (as the case requires) the FMC Act 

and used, but not defined, in this exemption notice has the meaning given by the Act or 

(as the case requires) the FMC Act. 

The following definition should also be inserted in the Interpretation clause: 

FMC Act means the Financial Markets Conduct Act 2013. 

Disclosure 

It would be useful to include a requirement for the disclosure of information in Schedule 

2 to be set out "clearly, concisely, and in a manner likely to bring the information to the 



attention of the retail client".   

We acknowledge that a provider will be required to satisfy itself that it is able to comply 

with Code Standard 6 (behaving professionally, and communicating clearly, concisely 

and effectively).  However, we believe these requirements should be explicitly stated to 

apply to a provider's disclosure obligations and that there should be an express 

requirement to "bring the information to the attention of the retail client" in the 

exemption notice.   

We note that the Financial Advisers (Disclosure) Regulations 2010 explicitly include this 

as a requirement for secondary disclosure information by AFAs and disclosure by QFEs 

(see regulations 6(1)(d) and 8(5)(d)), and believe this is in line with the objective 

(outlined in the information sheet) of ensuring disclosure is structured to put the client's 

needs first (we discuss this point further in our response to Q2 below). 

Timeframe for retaining records 

It is currently unclear how long providers must retain written records about the digital 

advice facility.  The exemption notice should specify the length of time for which a 

provider must retain these records (which should be at least for the duration of time 

that the provider relies on the exemption). 

Statement of reasons 

We suggest the second sentence of the second paragraph under the Statement of 

Reasons be amended to state: 

The exemption applies to entities listed in the schedule of the notice that are providing 

services through a digital advice facility to investment planning services and finance 

advice (excluding discretionary investment management services) in relation to certain 

specified products (including interests in KiwiSaver schemes and other managed funds, 

quoted equity or debt securities, Crown-issued debt securities, pure risk insurance 

products, savings products, and credit contracts).  [Emphasis included to highlight 

additional wording] 

Q2: Do you have any comments on the 

draft information sheet 

Application process 

To clarify that interested providers can, and will be, added to the list of providers that 

are approved by the FMA, we suggest the second sentence under the subheading 

"Application Process" (on page 10) should be amended to say: 

The current list of approved providers is set out in Schedule 1. [Emphasis included to 

highlight additional wording.] 

Disclosure 

We acknowledge the FMA's efforts to allow for flexibility regarding the manner/mode of 

disclosure and we are supportive of this.  However, it would be helpful to provide 

further clarification on the definition of "disclose" in the information sheet including 

what would not be sufficient to meet this definition, bearing in mind the FMA's objective 

that disclosures need to be structured to put the client's needs first.  For example, it may 

be that the provision of a link to disclosure information, or sending an email to the retail 

client containing disclosure information, may not meet the requirements of the 

exemption notice?  

Case study: KiwiSaver open-access tool 

When reading the first paragraph of the case study on page 11, it is not immediately 

clear that the advice being provided by the tool is personalised financial advice (as 



opposed to class advice), which risks confusing providers of class advice as to whether 

they would need to apply to rely on the exemption.  This could be clarified by inserting 

the phrase "based on their responses to a series of questions about their particular 

financial situation or goals" at the end of the first sentence after the words "right for 

them". 

Application timeframes 

It would be helpful for those seeking to rely on the exemption to include (under the 

heading "What to do before you apply" on page 15) an indication of the timeframe the 

FMA will require to consider an application and decide whether an interested provider 

may rely on the exemption. 

Consistency of terminology 

The terminology used in the information sheet to describe the eligible products is 

different to the terminology used in the exemption notice (for example, "listed equity 

securities" rather than "quoted equity securities").  We suggest amending the 

terminology in the information sheet to be consistent with the terminology used in the 

exemption notice.   

Q3: Do you have any comments on the 

draft application form? 

We have no further comments on the draft application form. 

Q4: Do you have any comments on the 

draft declaration form? 

We have no further comments on the draft declaration form. 

Q5: Do you have any comments on the 

draft application guide? 

As currently drafted, it is unclear how to approach an application (ie who is required to 

apply) where multiple entities in the same group provide the same digital advice facility 

(for example, one entity in the group (A) could enter into an agreement with another 

group entity (B), allowing B to provide a digital advice facility built or acquired (and also 

provided) by A).  In these circumstances, we believe it should be sufficient for A to apply 

to rely on the exemption, and B (as an entity within the same group) should also be able 

to rely on the exemption without having to separately apply.    Consideration should be 

given to how (and by whom) an application should be made in such circumstances, and 

this should be reflected in the draft application guide .   

Q6: (For providers) Do you intend to 

apply to us to be included in the list of 

providers able to rely on the 

exemption? If so, please provide an 

indication of when you expect to apply.  

Please also indicate how long you think 

it might take to prepare your 

application.  

N/A 

Q7: Do you have any other feedback or 

comments.  

We have no further feedback or comments. 

Feedback summary – if you wish to highlight anything in particular 

Please note: Feedback received is subject to the Official Information Act 1982. We may make submissions available on our 

website, compile a summary of submissions, or draw attention to individual submissions in internal or external reports. If you 

want us to withhold any commercially sensitive or proprietary information in your submission, please clearly state this and note 

the specific section. We will consider your request in line with our obligations under the Official Information Act.  



 

Thank you for your feedback – we appreciate your time and input. 



 

Feedback form: Exemption to enable personalised digital advice 

Please submit this feedback form electronically in both PDF and MS Word formats and email it to us at 
consultation@fma.govt.nz with ‘Exemption to enable personalised digital advice: [your organisation’s name]’ in the subject 
line. Thank you.  

Submissions close on 15 December 2017. 

Date:         11/12/2017                                                             Number of pages:             1                                                                                             

Name of submitter:  

Company or entity: Stewart Financial Group 

Organisation type: Financial Advisers 

Contact name (if different): 

Contact email and phone:    

Question or 
paragraph number 

Response 

You don’t need to quote from the consultation document if you note the paragraph or question number.  

Schedule 2 Section 1. (c) This disclosure should be in the same format as for non robo advice to make for easy 
comparisons.  Disclosure should also include turnover driven costs, brokerage on 
transactions and FOREX fees and margins. 

Schedule 2 Section 1. (d) Agreed 

Schedule 2 Section 1. (e) We believe the sentence (other than remuneration that a reasonable client would 
consider to be of such an insignificant nature….) should be removed.  

Robo advice is a business model based on scale, so what may be a small revenue item, 
once scaled becomes a key remuneration driver 

Schedule 2 Section 2. It is imperative that the remuneration disclosure regime is consistent across all advice 
forms, human and non-human.  Failing to do this will see a repeat of the unfairness and 
ultimate failure of the advice regime created in 2008 by then then Minister Simon Power 
with the first iteration off the FAA. 

  

  

  

Feedback summary – if you wish to highlight anything in particular 

Please note: Feedback received is subject to the Official Information Act 1982. We may make submissions available on our 
website, compile a summary of submissions, or draw attention to individual submissions in internal or external reports. If you 
want us to withhold any commercially sensitive or proprietary information in your submission, please clearly state this and note 
the specific section. We will consider your request in line with our obligations under the Official Information Act.  

Thank you for your feedback – we appreciate your time and input. 

mailto:consultation@fma.govt.nz


 

Feedback form: Exemption to enable personalised digital advice 

Please submit this feedback form electronically in both PDF and MS Word formats and email it to us at 

consultation@fma.govt.nz with ‘Exemption to enable personalised digital advice: [your organisation’s name]’ in the subject 

line. Thank you.  

Submissions close on 15 December 2017. 

Date:         11/12/2017                                                             Number of pages:             1                                                                                             

Name of submitter:  

Company or entity: Strategic Wealth Management Auckland Limited  

Organisation type: Financial Adviser Firm  

Contact name (if different): 

Contact email and phone:    

Question or 
paragraph number 

Response 

You don’t need to quote from the consultation document if you note the paragraph or question number.  

Schedule 2 Section 1. (c) This disclosure should be in the same format as for non robo advice to make for easy 

comparisons.  Disclosure should also include turnover driven costs, brokerage on 

transactions and FOREX fees and margins. 

Schedule 2 Section 1. (d) Agreed 

Schedule 2 Section 1. (e) We believe the sentence (other than remuneration that a reasonable client would 

consider to be of such an insignificant nature….) should be removed.  

Robo advice is a business model based on scale, so what may be a small revenue item, 

once scaled becomes a key remuneration driver 

Schedule 2 Section 2. It is imperative that the remuneration disclosure regime is consistent across all advice 

forms, human and non-human.  Failing to do this will see a repeat of the unfairness and 

ultimate failure of the advice regime created in 2008 by then then Minister Simon Power 

with the first iteration off the FAA. 

  

  

  

Feedback summary – Is it truly going to be “personalised” advice?  

Please note: Feedback received is subject to the Official Information Act 1982. We may make submissions available on our 

website, compile a summary of submissions, or draw attention to individual submissions in internal or external reports. If you 

want us to withhold any commercially sensitive or proprietary information in your submission, please clearly state this and note 

the specific section. We will consider your request in line with our obligations under the Official Information Act.  

Thank you for your feedback – we appreciate your time and input. 

mailto:consultation@fma.govt.nz
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From:
Sent: Thursday, 16 November 2017 4:14 p.m.
To: Consultation
Subject: Exemption to enable personalised digital advice: 

I have read the draft exemption material and have the following comment for your consideration: 
 
Does the draft exemption adequately cover off “innovative” approaches a provider might use to seek to monetize a 
client’s use of a digital advice application in ways that may be inconsistent with the client’s interests or, at the least, 
are without the client’s explicit knowledge and consent? 
 
Potential examples include: 
 Using client information (including both information entered directly by the client, as well as other statistics or 

information obtained in the background in the course of the client’s online experience) for purposes other than 
directly providing the advice.  For example:  
o To target‐market other products to the client; or 
o To sell client information (aggregated or not) to third parties. 

 An ad‐supported model that is not sufficiently clear as to which information provided is “advice”, as opposed to 
being advertising or advertorial. 

 Offering a base level of advice and then requiring a premium price to be paid to receive more complete 
advice.  This could possibly be a legitimate way to differentiate the market and to provide add‐on services, but it 
could also be implemented in a misleading “bait and switch” way. 

 Using the online experience for purposes other than providing advice that are not made clear to the client, and 
that are not directly relevant to the advice process.  
o A current example of this in the news is websites that use JavaScript routines take over the CPU resources of 

site visitors to mine crypto‐currencies in the background for the site‐owner’s benefit while the visitor is 
using their site (e.g. see https://www.techdirt.com/articles/20171113/11025138606/covert‐cryptocurrency‐
miners‐quickly‐become‐major‐problem.shtml)  

 
 
Disclosure: I am a member of the Financial Advice Code Working Group.  This submission is made on my own 
account and has not been discussed with the Code Working Group. 
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